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PERSONS UNKNOWN
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L " NOTIGE OF APPLICATION
"0 THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENGED by the applicant. The claim made
by the applicant appears on the following pages.

THIS APPLICATION will come on for a hearing on a date to be fixed, at the Law Gourts
Building, 42 Water Street, Gharlottetown, Prince Edward Island.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to he served with any document in the application, you or a Prince
Edward Isiand lawyer acting for you ust forthwith prepare a notice of appearance in
Form 38A and a designation of address for service (Form 16A.1) prescribed by the
Rules of Civil Procedurs, serve It on the applicant lawyer or, where the applicant does
not have a lawyer, serve it on the applicant, and file If, with proof of service, in this court
office, and you or your lawyer must appear at the hearing.
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IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENGE
TO THE GOURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of
appearance, sefve a copy of the evidence on the applicant's lawyer or, where the
applicant does not have a lawyer, serve it on the applicant and file it with proof of
sarvice in the court offlce where the application is to be heard, not later than noon on

the day before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

Marehy, 2020 W“U‘f AV g\“ﬁ@

Dy Reglstrar

Law Court Buiiding
42 Water Strest
Charlottetown, PE .

TO: [ex patie]




APPLICATION

1. The applicant makes application for;

a.

d.

An order suspending, for the duration of the suspension of regular court
operations by the Chief Justice when the Gourt is anly hearing urgent and
emergency matters, evictions of residents from their homes, pursuant to
eviction orders issued by the Director of Residential Rental Property or
writs of possession, unless the court orders otherwise upon leave bsing
granted to a parly by the court pursuant to the courl's procedures for
urgent motlons;

An order granting leave to bring this application ex parte without service of
the notice of application an parties to eviction orders;

An order that this order be served on the public by posting notice of it on
the websites of the Department of Justice and Public Safety; and

Such further order as the Honourable Court deems just.

2. The grounds for the application are:

a.

These orders are requested to protect the health and safety of persons to
be evicted from their residences, to protect the health and safety of
sheriffs whose responsiblliies Include enforcing eviction orders and
executing writs of possession, and to help contain and prevent the spread
of the 2018 novel coronavirus (CQVID-18).

Rule 80.11 of the Rules of Civil Procedure authorizes the issuance of a
wtit of possession with leave of the court.

Sheriffs' duties include enforcement of writs of possessian under s, B{d)(3)
of the Rental of Residenttal Rental Properties Act, RSPEL 1988, c R-13.1.

Eviction orders and Issued wiils of possession have been delivered to
sheriffs for enforcement to deliver vacant possession,

A sherliff has no discretion to refuse fo execute a writ of possession.

Given the urgent need to prevent the spread of COVID-19, [t Is
lmpracticable to serve advance notice on all parties to eviction
proceedings and bring individuat motions in each proceeding — Rule 16.04
of the Rules of Civil Procedure.

Rule 14.05(3}() of the Rules of Civil Procedure and the inherent
Jurisdiction of the Supreme Court.




3, The following documentary evidence will be used at the hearing of the application:

I The Aftidavit of Clare Henderson, the Director of Court Services, Prince
Edward Isiand, and the exhibits thereto,

i, Such other material as counsel may advise.

March 26, 2020

Meaghan Hughes
Justice and Public Safety i
Legal Services Section ;
Shaw Buliding; 4™ Floar Shaw South
98 Rachford Street, P.O.Box 2000
Charlottetown, PE C1A 7N8

Telephone: (902) 368-4594
Facslmile: (802) 368-4563

Solicitor for the Applicant
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PART | - IDENTIFYING STATEMENT ANDFACTS

" 1. The facts as they relate to this Application are set out in the affidavit of Clare
Henderson sworn March 27, 2020.

PART Il -ISSUES

2. The Applicant is seeking an order that would suspend the enforcement of eviction
orders Issued by the Director of Residential Rental Property or the Island Regulatory
and Appeals Commission (“Commission”) under the Rental of Residential Property
Act, RSPE] 1988, ¢ R-13.1 (“Act") and also the suspension of writs of possession
issued under Rule 60.11, unless otherwise ordered by the court.

3. The Applicant requests that this order be effective for the duration of the period in

which the Court is only hearing urgent and emergency matters.

4. The Applicant further requests that leave be granted to bring this Application ex parte
without service on parties who are presently subject to eviction orders or writs of
possession and any persons who may be affected by such orders or writs while this

Order remains in effect,

5. Finally, the Applicant requests that an order be issued to permit the Applicant to serve
notice or the order to the public by posting on the Department of Justice and Public
Safety website and the COVID-18 Government webpage.

PART Il - LAW

Orders of the Director of Renfal of Residentiaf Property and Commission

6. Under the Act, a lessor {“landiord”) may serve on a lessee (“tenant”) a notice of
termination of lease ("eviction notice”) if the tenant is more than one day late in the

payment of rent,
Where a lessee falls to pay rent in accordance with the rental




agreement, the lessor may, on any day following the day the
rent was due, serve the lessee with a notice of termination to be
effective hot earlier than twenty days after the date it is served.

7.  The tenant then has 20 days to vacate the property. If within 10 days of being served
the eviction notice, the tenant pays rent in full, then the eviction notice is void." Where
“a tenant has persistently been late in paying rent a landiord can apply to the Director
of Residential Rental Properly ("Director”) for an order terminating the rental

agreement, even if the tenant pays rent in full ?

8. If a tenant receives an eviction notice for failure to pay rent they can apply to the
Director to have the natice set aside®. The tenant must do this within 10 days of being
given the notice.* The Director will then issue an order. This order may include that the
tenant must pay any amount owed and/or that the premises be surrendered by the
tenant to the landlord and may direct the sheriff to put the landlord in possession of

the property (“eviction order”).’

9. Any order of the Director may be appealed to the Island Regulatory and Appeals
Commission (“Commission”) within 20 days of the order of the Director.® A heating
shall be held by the Commission within 30 days of the receipt of the appeal.” The

Commission has the same authority as the Director in issuing an order.®

10. An order of either the Director or the Commission may be filed with the Supreme

Court and may be enforced as if it were an order of the court.?

Sheriff Services

' Rental of Residential Property Act, RSPEI 1988, ¢ R-13.1 at s. 13(2) [RRPA].
2RRPA at 5. 13(3)

® RRPA at s 16(1).

4 RRPA at s 16(2).

® RRPA at s 8(d.2-d.3).

® RRPA at s 25(1).

" RRPA at s 25(2).

8 RRPA at s 26(1).

® RRPA at ss. 8.1 & 26(4)-(5).



11. Sheriffs in the Applicant of Prince Edward Island are officers of the court and
appointed under the Sheriffs Act, RSPE! 1988, ¢ S-4.1.

12. Pursuant to section 4(1) of the Sheriffs Act a sheriff shall,

4{1)}{a) serve any process for the purposes of a proceeding
befare the courts;

(b) execute any order of the court and attach or seize any
property pursuant to such order:

(c) where so appointed under the Court Security Act R.8.P.E.l,
1988, Cap. C-27.1, act as a security officer;

(d) perform such other functions as the Registrar may direct.’®

[emphasis added]

13. Sheriffs are required to execute orders including seizing property when so ordered by
the court, including situations where a landlord files an order of the Director or
Commission with the court and requests a writ of possession be issued by the court
under Rule 60.11.

14, There are additional provincial and federal statutes which provide certain enforcement
activities be undertaken by a sheriff. The delivery of vacant possession of a property

pursuant to an order of the Director of Commission would be one example.

15. A recent case of the Ontario Superior Court of Justice confirmed that without a court
order the Sheriff does not have the discretion to decide not to enforce eviction orders.
In Sunrise North Senfor Living Ltd. v The Shetiff {Regional Municipality of York), 2020
ONSC 469, an order was issued pursuant to the Residential Tenancies Act, 2006, SO
2006, c. 17 for the sheriff to enforce an eviction order. Due to a number of
circumstances the sheriff was not able to enforce the order. The landlord brought an
Application of mandamus to have the court compel the sheriff to enforece the eviction
order. After going through the eight part test, the court found that the requirements for
mandamus were met and that an order requiring the Sheriff to enforce the eviction

10 Sheriffs Act, RSPE! 1988, ¢ 5-4.1 at s. 4(1).




16.

17,

18.

19.

order was necessary the sheriff did not have the authority to not enforce the order."?

Further, in Cenfral Guaranty Trust Co. v. McRae (1993), 1993 CanLll 8542, the
Superior Court held that the Sheriff has a duty to enforce validly made writs of

discretion and no discretion not to do 50.12

The Chief Public Health Officer for the Applicant of Prince Edward Island, Dr. Heather
Morrison, (“CPHO") has recommended social distancing in an effort to reduce the

spread of COVID-19, a deadly communicable disease.

The Applicant submits that Sheriffs are unable to effectively execute writs of
possession or orders of the Director or Commission for possession of a property while

maintaining the social distancing practice recommended by the CPHO.

Further, the court has issued a directive suspending all hearings other than those that
are urgent or an emergency. The Applicant submits that while this does not suspend
the enforcement of orders by the sheriff that this is a unique position where a public
health state of emergency has been issued and it would cause occupational heaith

and safety concerns for sheriffs to be enforcing such orders,

Ex Parte

20.

21.

The Applicant submits that given the current circumstances of the global pandemic
and recommendations of the CPHO that s it impractical to setve advance notice on all
parties who may be subject fo eviction orders and bring individual proceeding for

each.

The Applicant submits that for the protection of the health and safety of sheriffs as well
as the general public that this is a time by very definition of an emergency.” The
Applicant submits that it is appropriate to grant this order ex parte as there is not time

1t Sunrise North Senior Living Ltd. v Tho Sheriff (Regional Municipality of York), 2020 ONSG 469 at para.

70.

2 Contral Guaranty Trust Co. v. McRae (1993), 1993 CanLll 8542, at para. 12.
'3 practice note 17.



to provide notice to all affected parties,

Fosting of Order Online

22.

The Applicant submits that the court can exercise its inherent jurisdiction to order the
Applicant to post any order issued as a result of this Application online as an
alternative method of service and notice of the order. This shall allow anyone who is
currently, or may become, subject to an eviction order notice or writ of possession that

the enforcement of such orders has been suspended.

PART V- ORDER SOUGHT

23.

24,

The Applicant seeks an ex parte order for the suspension of the enforcement by
sheriffs of orders of the Director of Residential Rental Property and Commission as
well as the suspension of enforcement of writs of possession for the duration of the

period of ime where the court is only hearing urgent or emergency matters.

The Applicant seeks an order that this order be served on the public by posting notice
of it on the wehsites of the Department of Justice and Pubfic Safety and the COVID-19

webpage.

ALL OF WHICH [S RESPECTFULLY SUBMITTED THIS 27'" day of March, 2020

Meaghan S. Hughes

Legal Services Section Justice and PublicSafety
4" Floor Shaw Building South, 95 Rochford St
Charlottetown, PE C1A 7N8

Counse] for the Attorney General of Prince
Edward Island

" Sprott Resource Lending Corp., Re, 2013 ONSC 4350 at para. 9,

6




SCHEDULE A- CASELAW

Sunrise North Senior Living Ltd. v The Sheriff (Regional Municipality of York), 2020
ONSC 469.
Cenfral Guaranty Trust Co, v. McRae (1993), 1993 CanLl| 8542,

Sproft Resource Lending Corp., Re, 2013 ONSC 4350.
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SCHEDULE B- LEGISLATION

Rental of Residential Properties Act, RSPE! 1988, ¢ R-13.1.
Shetiffs Act, RSPE[ 1988, ¢ S-4.1.

Rules of Civif Pracedurs for Prince Edward {sland.

Practice Note 17.







No, 51-GS-289288

SUPREME COQURT OF PRINCE EDWARD ISLAND
(General Section)

BETWEEN:

ATTORNEY GENERAIL OF PRINCE EDWARD ISLAND
Applicant

-and-

PERSONS UNKNOWN

Respondents

Affidavit

I, Clare Henderson, of the Charlottetown, in the Province of Prince Edward iIsiand,

MAKE OATH AND SAY AS FOLLOWS:
1. [ am employed as the Director of Family Law and Court Services for the
Province of Prince Edward [sland within the Department of Justice and Public Safety.
| have held this position since August 14, 2017. Court Services is responsible for
providing legal and policy advice and support on court operations to staff, managers

and senior management in the criminal, family and civil courts, including enforcement

offices.,

2. Orders arising out of a civil court proceeding, and enforceable in Prince Edward
Istand, may be directed to a Sheriff for enforcement under s. 4(1) of the Sheriffs Act. In
addition, various provincial and federal statutes provide that certain enforcement
activities be directed to a sheriff. For example, under section 8(d.3) of the Rental pf

Residential Properties Act, RSPEI 1988, ¢ R-13.1, sheriffs may be directed to enforce




an order for surrender of a residential premises (“eviction order”). Further, under
sections 8.1(2) and 26(5) of the Rental of Residential Properly Act, orders of the
Director of Residential Rental Property or the Commission may be filed in the

Supreme Court and are deemed to be an order of that court and enforceable as such.

3, Pursuant to section 2{1) of the Sheriffs Act, sheriffs are appoinied pursuant to
the Civil Service Act and are employees of the Department of Justice and Public

Safety.

4, Sheriffs are impartial officers of the court with a duty to act within the confines of

the law and atthe direction of the court.

5. Typical enforcement activities conducted by sheriffs include: the reading and
posting of injunctions, seizure and sale of assets, executing writs of possession
pursuant to mortgage enforcement proceedings, evictions and restoration to premises
orders, and the service of court documents. They carry out the enforcement of civil
orders under the direction and supetvision of management in Court Services. Where
a question arises in relation to the measures o be taken by a sheriff in carrying out an
order, direction from the court is souéht by the sheriff or any interested person under

Rule 60.1 8_ of the Rules of Civil Procedure.

6. It is the Department’'s policy that sheriffs adhere to safety and prevention
principles to ensure the safety of themselves and others while undertaking to perform
their assigned duties, including taking all reasonable precautions to minimize the

possibility of jeopardizing their health and safety or the health and safety of others.



7. On March 11, 2020, the World Heaith Organization (WHO) declared their
assessment of COVID-19 as a pandemic, urging countries to take a comprehensive
strategy to prevent infections, save lives and minimize impact. Attached hereto and
marked as Exhibit “A" to my Affidavit is a copy of the WHO Director-General's opening

remarks at the media briefing on COVID-19 of March 11, 2020, from the WHO's

website.

8. The Chief Justice of the Supreme Court of Prince Edward Island issued a
notice suspending all court matiers other than those deemed as urgent or an
emergency effective Tuesday, March 17, 2020, until further notice, to help contain the
spread of the 2019 coronavirus (COVID-13), A copy of the notice is hereto attached

as Exhibit "B".

9. The notice does not address the suspension of the enforcement of court orders
or tribunal orders with enforcement direction provided to the sheriff. | believe that
COVID-19 poses a unigue issue in terms of occupational health and safety issues for
sheriffs, as well as the health of the general public, particularly around executing
evictions and writs of possession. Sheriffs do not have the training or access to
information or testing resources that could enable them to determine with any
certainty whether a person subject to eviction or a writ of possession from their

residence is infected with COVID-19.

10.  Eviction orders or writs of passession also do not allow for consideration of whether
the individuals subject to eviction are subject fo mandatory self-isolation or quarantine

orders by PEI's Chief Public Health Officer ("CPHQO").




11, As of March 15, 2020, CPHO recommended the closure of some provincial
parks, schools and daycares to help prevent the spread of COVID-19. A copy of the

news release is hereto attached as Exhibit "C".

12, As of March 16, 2020, CPHO recommended the closure of public libraries to

help prevent the spread of COVID-19. A copy of the news release is hereto attached

as Exhibit "D,

13. On March 16, 2020, a public health state of emergency was declared by the

Premier of Prince Edward Island. A copy of the Order in Council is hereto attached as

Exhibit “E”.

14.  On March 21, 2020, the CPHO issued a Public Health Order requiring that anyone
is entering the province to self-isolate for a period of 14 days. A copy of that Order is

hereto attached as Exhibit "F".

15.  There have been significant ciosures and reductions in non-essential government
services as well as impacts to other private businesses. A list of sectors impacted as of

March 25, 2020 is hereto attached as Exhibit “"G”,

16. The CPHO has recommended that the public to stay home and limit group

gatherings. She advises that there may soon be indications of community transmission.

17. | believe that an appropriate mitigation strategy for the health and safety of sheriffs,
and to avoid adding further risk of community transmission in the province, is to stay the

enforcement of evictions and writs of possession effective immediately and until regular



court operations are directed by the Chief Justice to resume.

18. | make this affidavit in support of the application for a stay of civil enforcement

activity of writs of possession of and evictions, and for no other or improper purpose.,

SWORN before me at Charlottetown,
in the County of Queens, Province of
Prince Edward Island, this 27" day of

N ﬁML/ / m)

Commissioner @fakiné Oaths and Clare H ééeréon
Affidavits in the Bupreme Court
of Prince Edward Island







U 017
THIS IS EXHITIT /<f RIEERRED TQINTHE k)
ABRIDAVITON (' [ hA L Lo 2
. SWORN EEFORERLTITE_¢27 DAY OF
Wﬂl’ldﬁ@ﬁi’l’h * Aoy e o a20
Organization LPYY LY.

A C{)Mms&emgg/ THE SUPREME COURT
OF PRINCEEDWARD ISLAND

WHO Director-General’'s
opening remarks at the media
briefing on COVID-19 - 11
March 2020

Goad aftetnoon.

ih fhe past two weeks, the number of cases of COVID-19 outside China has increased 1!3~fofd‘, and
the number of affected countries has tripied.

Thers are now more than 118,000 cases In 114 countrles, ahd 4,291 pecple have lost thelr lives:

Thausands mare are fAghting far their lives in haspitals,

In the days and weeles ahead, we expéct to see the number of tases, the number of deaths, and the
nuniber of affected countries climb even higher,

WHO has been assessing this outbreal dround the clock afid we are deeply cancerned both by the
alarming levels of spread and saverity, and by the alarming levels of inagtion..

We have therefors made the assessment that COVID-19 can be characterizéd as a pandermie.

Pandemic Is mot a word ta use lightly or carelessly, It is a word that, [f misused, can cause
unreasonable fear, or unjustified acceptance that the fight is over, leading te Unnecessary suffering
and death,

Pasciibing the situation as a pandemic does not change WHO's assesament of the threat posed by

S M ey
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this virus. It doesn't change what WHO is doing, and it doesn’t change what countries should do,

We have never before seen a pandemic sparked by a corohavjrus. This is the first pandemic causetd
by a coronavirus,

And we -have never before seen a pandemic that can be controlled, at the same time.
WHQ has besn in full response mode since we were notified of the first casas,
And we have called every day for countries to take urgent and aggressive agtion,

W& have rung the alarm beli loud and clear,

——r

As | sald on Monday, just looking at the number of cases and the numbet of countrles affegted does
hot tell the full story.

Of the 1 1;8,90('} cases r.eported globally in 114 counir!e:'s,' more than 90 jjé.rce'ni of cases are i 'ju'ét
four countries, and twa of those — China and the Republic of Korea - have significanily dedlining
epidemics.

81 countries have not reported any cases, and 57 countries have reporfed 10 cases or less,

We cahnet say this loudly enough, or clearfy enough, or oftér erough: all countries can still change
the course of this pandemic.

If countries deteat, test, treat, isolate, trace, and mobilize thefr people In the response, those with a
haridfll of cases can prevent those cases becoming clusters, and those ¢lusters becominhg

community fransmission,
Even those countrles with communily transmission or large elusters can turn the tida on this virus,
Several countries have dermonstrated that this virus can besuppressed and contralled.

The challenge for many countries who are now dealing with large clusters or commuriity transmission
Is hot whether they can de the same ~ it's whether they will.

Some countries are struggling with a fack of capacity.
Same. countries ara struggling with a fack of resources.

Some counfries are stiuggling with a lack of resolve.
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We are grateful for the measures being taken in [ran, italy and the Rapublic of Korea ta stow the virus
and confiol thelr epidarmics,

Wa know that these measuwres are taking a heavy toll on sacletles and economies, Just as they did.in
China,

All countrles must strike a fine balance between proteoting health, minimizing economic and sosigl
disruption, =i respecting human righis.

WHO's mandsta ls publio health. But we’re warking with many pariners across all sectors to-mitigate
the saclal and economic conssquences of this pandermnic,

This Is not just a public health crisis, it is a crisis that will touch every seclor - so every sector and
every indlvidual must be involved in the fighl.

| have sald from the beginning that countries must take a whale-of-government, whalg-of-society
approach, bulit around a comprehensive strategy to prevént Infections, save lives-and minlmize.

impact,

Let me suinfmarlze it In four key areas.
Flrgt, prepare and be ready.

Second, detect, protect anct reat.
Third‘ reduce transmisslon.

Fourth, innovate and learn.

| remind all countries that we are.calling on you to activate and scale up your amergency responss
mecharlisms,

Communicats with your peaple about the risks and how they can protect themselvas — this I8
evarybody's business,

Find, lsolate, test and treat every case and trace every contact;
Ready your haspltals;
Pratect and train your health workers.

And fet's all look out for each other, henause we nead each other

e it

{ e =
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There's.been so much attention on ons word.

Let me glve you sotne other words that matier much mere, and thal are rauch mote actionalile.
Prevention,

Preparednoss.

Fubllc health.

Political leadership.

And mast of all, people.

We'te in this together, 1o do the right things with calrm and protect the citizens of the world, 1t's doable,

] thank you.

Subscribe to the WHO newsletter —
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A COMMISSIONER, OF T¢H
OF FRINCE EDWX&D ISLAND

Notice to the Profession, the Public and the Media regarding Criminal, Civil
and Famlily Proceedings

Prince Edward Island Court of Appeal,
Supreme Court and Provincial Court

March 18, 2020

" In arder to protect the health and safety of alf court users and to help contain the spread of the
2019 novel coronavirus (GOVID-1 9), the Prince Edward Island colnts are taking immediate
steps. Essential, public setvice is being maintained.

Measures applicable to all courts

All members of the public are expected to foliow the recommendations and advisories of the
Chief Public Health Office. Members of the public subject to self-isolation, or those expetiencing
possible coronavirus/GRVID-19 symptoms are not te personally. attend any cotrthouse: .

Individuals with matters scheduled before the courts should contact their counsel or, if they do
not have counsel, contact court staff to seek directions prior to attending court facilities.

Measures ap Erlicrahlré'to the Sug".rémér'-Court and Court 6f Appeal
All in-person court appearances and matters, other than for urgent or emergency mlf:ntters, are
suspended until further notice.

* Urgent matters will continue to be heard, Ih a manrier and forum to be determined by the court
(including for examp!e ihe potential of hearings by way of telephone or video appearances).

The cutrent télephdne dasé ‘management structure W|EI contlnue namely, case management

" gonference calls will Gontinue as schediled.”

Previoua]y scheduled In-person motions, pre-motion conferences, settlement conferences and
pre-trial conferences will not procesd with In-persan attendances. Where appropriate and where
feasible, motions, pre-motion conferences, settlement conferences and pre-irial conferences will
proceed hy alternative means, most likely by telephone.

At this stage, parties may continue to file docurnents at the courthouses. Options are also being
explored for alternative means for flling documents. Arrangements dre in place to ensure
compliance with the recommendations and advisories of the Chief Public Health Office

regarding soclal distancing.

Tndividusils who have duestions about court appearances or court filings should first contact their
- legal counsal, If Individuals do not have legal cotinsel, or if further information s required, they

should contact the foliowing:

Prince Edward Island Gourt of Appeal:  902-368-6024
Supreme Court of Prince Edward Island: 802-368-6023

summe COTART
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" Chief Justics Tracey L. Cléfonts

% ’

Measures applicable to the Provincial Court

!
Provincial Courts In the province will remair‘P open and will operate in a manner which complies
with the socfal distancing practices recommended by the Chief Public Health Office.

‘ :
Access to the courts will bs limited to only tiose who need to be present In the courthouse. Any
person exhibiting signs of liness or who'ls required to self-lsolate should advise their lawyer or

court staff for direction on how to proceed. |
' i

The protacols In Provincial Couris could varly from court to court and from day to day depending
on circumstances, Please call the following!numbers with any questions; ‘

Provincial Court — Charlottetown | 902-368-8603 . o
Provincial Gourt — Summerside 902-888-8190

Provincial Cotirt — Georgetown 902-662-8990

We appreciate the patience, cooperation and flexibllity of all as we navigate these rapidiy

changing times, .

Chief Justice David H, Jenkins
Prince Edward Island Court of Appeal

Supreme Court of Prince Edward [sland

Chief Judge Nancy K, Qir

_'Provincial Court of Prince Edward [sland L T e

W







Province announces COVID-19 related closures
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i cwrrently underway.

hitps:/fwww.princeedwardisland.ca/en/news/province-announces-c...

Province announces COVID-19 related
closures

Chief Public Health Officer, Dr. Heather Morrison, announces additional
provincial measures to protect the health and safety of Islanders as the

COVID-19 sitnation continues.

Effective March 17, 2020, all public licensed child care centres will be closed
until further notice and all public schools will be closed for two weeks following
March Break (March 23 to April 3) and will be reassessed.

~ “Schoo] and licensed child care centre closures will assist in our efforts to
minirize the spread of COVID-19 and keep all Islanders, especially our most

vulnerable citizens, safe,” said Chief Public Health Officer, Dr. Heather
Morrison. “This is a rapidly evolving situation and we continue to malke
deczsmns in the pubhc interest as new 1nformat10n becomes avallable

Addltlonal measures include the mlmedlate closure of Marl: Arendz Provmmal

... 3ki Park at Brookvale, and all provincially run visitor information centres.. .. .« . oo o i

" The first positive case of COVID-19 was confirmed in Prince Edward Island on

March 14, 2020. The Chief Public Health Office has been ini contact with the
patient and those who been i in close com‘cact w1th her, and further contact tracing

4_”,.',

“Closing daycares and schools are measures we can take to help flatten the
curve,” said Brad Trivers, Minister of Education and Lifelong Learning, “Under

- _the leadership of Prince Edward Island’s Chief Public Health. Officer, Dr. S

Heather Morrlson, we must all do our part to and we will get through this

together as a province,”

Islanders with quéstions-abott COVID=1g should call PET’s toll=ffee mformaﬁon
line at 1-800-958-6400. The information line is taking messages 24-hours a day,

7 days a week.

Islanders experiencing symptoms {cough, fever, or shortness of breath) within
14 days after international travel should call 8-1-1 to be screened and, if

necessary, directed for testing,
: "THIS IS EXHIBIT" "REFERRED TO IN THE
Those requiring immediate medical attention should call IFDAVIT OF en_
SWORN BEFORE ME THIS DAY OF
Get the latest information on COVID-19. ZO.QC.?
Backgrounder: A COMMISSIONER ijHE i SUPREME COURT
OF PRINCE EDWARD ISLAND

’I‘he Chlef Pubhc Health Office continues to work closely with the federal
government, provincial and territorial counterparts, government departments
and Health PEI to continue to monitor the situation globally, nationally and

2020-03-27, 2:40 pm.




Province announces COVID-19 related closures hitps:/Awww.princeedwardisland.ca/en/news/province-announces-c..

locally. The public health risk of COVID-19 is continually reassessed and
Islanders will be updated as new information becomes available.

Government’s special situation response group also continues to work
collaboratively with the Chief Public Health Office, stakeholders and community
partners in preparing for all impacts related to COVID-19 to the province,
including health, social and economic.

Everyone is encouraged to follow routine prevention measures:

e Washing hands frequently with soap and water

» Cough and sneeze into your elbow or a tissue

If ill with acnte respiratory symptoras, stay home if possible

» Limit touching your eyes, nose and mortrth

Don’t share items like drinking glasses and water bottles

. » Frequently clean surfaces like taps, doorknobs and countertops

Media Contact:

Samantha Hughes

Health and Wellness

(g02) 368-5610"

shughes@gov.pe.ca (link sgndg e-mai ]

2 of2 ' 2020-03-27, 2:40 p.m.






Chief Public Health Officer provides update on COVID-19 https:ffwww.princeedwardisland ca/en/news/chief-public-health-off...

lof2

. i

“For Islanders who have not travelled and are feeling well, they should-practice ©. =~ .

ALl hbrary programs and events Isiand~w1de have been cancel]ed in an effort to

 =.Soloman Merfiorial Tibrary, and O Lealy PEBHC by 7o 0 - LT el 2 T3

Chief Public Health Officer provides
update on COVID-19

Prince Edward Island’s Chief Public Health Officer, Dr. Heather Morrison, is
asking all Islanders, businesses and community organizations, to closely look at
what activities are essential and uon-essentlal in efforts to reduce the Spread of

COVID-19. -

She reiterated that for those self-isolating, they should do so at home. More
information on self-isolation can be found at
www.princeedwardisland.ca/covidig,

social distancing, and maintain a 2 meter distance from others.

Islanders who require government services and have travelled internationally, or
are Shomng symptoms, are asked to interact with government by phoneor - v =oo v e e
online options, where applicable,

et e T I e e e

help limit the spread of COVID-19. Due to the closures of local community
centres, the following libraries will be closed until further notice: Montague
Rotary Library;. Murray:. Halhoun@ubhcllﬂhrary;Geqng;et@vm GeneVleve IS a2 r==f o e

Prince Edward Island currently has one confirmed positive case of COVID-19 in
the province.

Islanders with questions about COVID-19 should call PED's toll-free information

line at 1-800-958-6400, The information line is taking messages 24-howrsaday, . .. . .. .
7 days a week and Islanders wholeave messages will receive a call back from the

Chief Public Health Office. . .-

LN

Islanders experiencing symptoms (cough, fever, or shortness of breath) within

14 days after International travel should call 8-1-1to be screened and

necessaty, ditected for esting. XHI’BIT‘E E *'mm; RED TOIN THE
AFFIDAVIT OF

Those requiring immediate medical attention should call QSWQRN! EEFORE ME: THIS DAY OF

Backgrounder: (lact, QM/
A COMMISSIONER @F/THE SUPREME COURT
OFPRINCEEDWA ISLAND

The Chief Public Health Office continues to work closely with the federal -

government, provincial and territorial counterparts, govéinment departments

and Health PEI to continue to monitor the situation globally, nationally and

locally. The public health risk of COVID-19 is continually reassessed and
Islanders will be updated as new information becomes available.

2020-03-27, 2:40 p.m.
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Government’s special situation response group also continues to work
collaboratively with the Chief Public Health Office, stakeholders and community
partners in preparing for all impacts related to COVID-19 to the province,
including health, social and economic.

Everyone is encouraged to follow routine prevention measures:

» Washing hands frequently with soap and water

« Cough and sneeze into your elbow or a tissue

» If 11l with acute respiratory symptoms, stay home if possible

e Limit touching your eyes, nose and mouth -
» Don’t share items like drinking glasses and water bottles

* Frequently clean surfaces lilke taps, doorknobs and countertops

Media Contact:

Samantha Hughes

Health and Wellness

(902) 368-5610

shughes@gov.pe.ca (link sends e-mail)

2020-03-27, 2:40 p.m.
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EXECUTIVE COUNCIL _- 16 MARCH 2020

EC2020-174

PUBLIC HEALTH ACT
DECLARATION
STATE OF PUBLIC HEALTH EMERGENCY

Pursuant to subsection 49(1) of the Public Health Act R.S.P.E1. 1988, Cap. P-
30.1 Council has determined, on the advice of the Chief Public Health Officer,
that a public health emergency exists or is imminent and prompt coordination of
action or special measures are required in order to protect the public health;
therefore, Council declares a state of public health emergency with respect to all
of the Province of Prince Edward Island effective immediately until the expiry of
thirty (30) days, unless it i3 sooner terminated or continued by Couneil.

s sExmr €

izt

FFIDAVIT OF " ;
gwom ommn*rmsm_%z._ DAY or

ACOMMISS! .
OF PRINCE EDWARD







THISISEXHIBIT' |~ "REFERREDTOIN'THE
AFFIDAVIT OF

SWORN BEFOREME THIS 7 . DAYOF — IN THE MATTER OF the Public Health
[Otat 20 Act, RSPEl 1988, ¢ P-30.1 (herein
O Qc..{’i, & ,D'v\ ) referred to as the “Act”), sections 39
ACOMMISSIONER OF IR SUPREME COURT and 49,
OF PRINCE EDWARDHSLAND :
PUBLIC HEALTH ORDER

WHEREAS a state of public health emergency was declared in the province on March 16",
2020 pursuant to Order in Council EC2020-174;

AND WHEREAS pursuant to subsection 39(2) of the Public Health Act, the Chief Public
Heaith Officer believes on reasonable and probable grounds that as a result of COViD-19:

(a) a communicable disease exists in the province;
(b) the communicable disease presents a risk to the health of persons in the

province; and
(c) the reguirements specitied in the order are necessary lo prevent, decrease or
eliminate the risk to health presented by the communicable disease.

AND WHEHREAS pursuant to the Public Health Act, the Chief Public Health Officer may
require a person to take or refrain from taking any action that is specified in the order in
respect of & communicable disezsss, as set out in subsectiory 39(1);

AND WHEREAS pursuant to subsection 49(3) of the Public Health Act, the Chief Public

Health Officer reasonably believes that the population is not protected against COVID-18,
and certain preventative measures are necessary to protect the population;

AND WHEREAS the Chief Public Health Officer believes that it is appropriate for certain
asymptomatic workers and certain asymptomatic individuals to be exempted from the
requirement to self-isolate for 14 days, or for the duration of their stay (if shorter than 14
days), when arriving in Prince Edward Istand from another province or territory in Canada
during the state of public heaith emergency while still maintaining measures to protect the

heaith of the population;

NOW THEREFOHE pursuant to my authority under subsections 33(1) and 48(3) of the Ac!,
the following order is made:

1. Subject ta subsection 2, as of March 21, 2020 at 2:00 p.m., all persons
entering the province, including those arriving from other provinces and
territories in Canada, are required to self-isolate for 14 days or for the
duration of their stay in the province (if shorter than 14 days). For detailed
information on self-isolation, please see:
hitos:/fwww.princeedwardisland .ca/enf/information/heaith-and-wellpess/covid-
18-self-isolation.

2. The following persons are exempt from the requirement to self-isolate;

a. Asymptomatic workers engaged in providing services in the trade,




transportation, construction, agriculture, fisheries, aquaculture and
livestock sectors inciuding truck drivers and crew on any plane,
helicopter or marine vessels armriving in Prince Edward Island from
another province or territory in Canada.

b. Asymptomatic workers essential to the critical maintenance of the
province's infrastructure in the trade and transportation sectors.,

c. Asymptomatic workers engaged in providing essential services to PEI,
including but not limited to, heaith and social service providers, postal
service workers, members of a police service and others employed for
the preservation of the peace and emergency responders, except
those workers who have travelled internationally since March 8, 2020
and have not yet completed 14 days of seff-isolation upon return.

d. Persons travelling for emergency medical purposes, including patients
and persons necessary to travel with patients, and persons
accompanying animals for emergency services at the Atlantic
Veterinary College.

e. Such other persons as may be otherwise exempted under exceptional
circumstances by the Chief Public Health Officer.

3. Exempted individuals who enter the province are required to practice
appropriate soclal distancing, closely seif-monitor for symptoms of COVID-18,
and self-Isolate should symptoms develop.

THIS ORDER Is effective March 21, 2020 as of 2:00 p.m. and is in effect for a period of 14
days, unless it is sooner terminated or continued by the Chief Public Health Officer.

TAKE NOTICE THAT failure to comply with this Order is an offence for which you may be
liable on summary conviction in accordance with section 66 of the Public Health Act.

DATED at Charlottetown in Queens County, Province of Prince Edward Istand this
2 day of Meaarrtn , 2020.

Drf/Heather Morrison
Chief Public Health Officer
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Prince Edward Island

Public health risk contintes to be reassessed and updated as new information
becornes auvailable.

./
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THE SUPREME COURT

DISLAND
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The best way for Islanders to come together right now, is to stay
apart,

O

Public access to provmclal buildings and
_i},,_serv:lces e

/ch:ﬁ:”
A

swoiz;‘eﬁmamms

THIS IS EXHIBIT,

ARFIDAVIT OF
OF PRINCEEDV,

Al nonuessentlal provincial government services have been halted, in most ca
for a period of two weeks, with an update to be provided at a later date. Many
provineial offices and buildings are closed to the public. If you require
government services, use online services and phone services where applicable.

‘Provincial offices are currently closed to pubhc

. Access PEI setvice counters closed to the pubhc with staff are on-site to
allow for registry access and essential services that operate in Access PET
" buildings. NOTE: With Access PEI closed, there will bé a 60 day grace
' petiod on vehicle registration and drivers’ licence renewals. Police partners
have been informed of this grace period (see Late fees and licence
suspensions below).
* PEI Liguor Control Commission government-operated retail locations.
o ‘Note: Starting Marth 25, Oak Tree Place oiitlet will be'open with
limited hours of 11 ani to 6 pm,; Monday to Saturday, withi the hours
_ of 10 am to 11 am reserved for senjors.
. o Note~ Agency stores licensed to sell liquor and breweries will
" " cotinue to operate, We will monitor the situation at agency stores,
in partnership with Dr. Mortison to ensure operations are done )
safely.
.. » PEI Cannabis retail stores, Online dehvery will continue.
s Island Waste Management Corporation (hnk is externalywill continue to
collect curbside and disposal facilities remain open for essential disposal
" from businésses, institutions and contract haulers only. [YWMC offices and
' .contact centres are closed to the public and free Saturday blue-bag drop-
. off is suspended until further notice.
o Family Law, Legal-Aid, Victim. Services, Community and Correctional
Services and Sheriff Services (see below) are operational with limited
pubhc access. Call ahead for direction on how to access these services.

Other provin cial government buildmgs closed to public

‘¢ Agriculture and Land offices, including Inspection Services at Gordon

{of5 2020-03-27, 2:41 p.m.
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Drive, Dairy samples will continue to be delivered

Agriculture Insurance Corporation

Aubin Arsenault Building

Courts (see below)

Efficiency PEI

Finance PEI

Forest, Fish and Wildlife offices in Southampton, Charlottetown and
Welhngton

Government House

[lealth PEI (see below)

Human Rights Commission

Innovation PEI

IRAC

Labour and Industrial Relations

Mark Arendz Provincial Ski Park at Brookvale
-Museum and Heritage Foundation sites

Office of Immigration

Parliamentary Precinct (Coles Building, J. Angus McLean, and St. Paul’s
Rectory)

PEI Analytical Lab

PEI Libraries across the province

Provincial Firearms Office and Conservation Offices

Provincial offices at the Atlantic Technology Centre

Provincial Tax Office {see below)

Skills PEI offices

Visitor information Centres

Worker's Compensatiorr Board - Visit web.pe.ca for workplace safety

information (link is external)

Courts

Courts remain open for urgent and emergency matters,

Fine payments will continue to be accepted by cheque or over the phone by
credit card, Fine payments will not be accepted in person, so do not visit any
court location to make a fine payment.

If you have recently received a ticket and you do not wish to dispute it, you must
contact the Provincial Court in Charlottetown by telephone at 902-368-6693 or
Summerside at 902-888-8187 BEFORE the due date indicated on the ticket

to enter the guilty plea and arrange payment.

If you have recently received a ticket and you wish to dispute it, you must
contact the Provincial Court in Charlottetown by telephone at 902-368-66493 or
Summerside at 902-888-8187 BEFORE the due date indicated on the ticket.
The Justice of the Peace will take your not guilty plea by telephone and set a date
for your trial,

Late fees and licence suspensions

As a result of the provineial responses to mitigating risk of transmission of

2020-03-27, 2:41 p.m,
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COVID-19, for the next two weeks late fees and license suspension actions will
not be taken due to these restrictions and the Province of Prince Edward Island
will not be enforcing the collection of fine payments for a period of two weeks
from today. Further measures may be announced.

Provincial Tax Office
Due to precautions being taken to avoid the spread of COVID-1g, the Provinctal

Tax Office will be relaxing enforcement on late tax payments for April.
Remittances and returns which may be delayed this month will be allowed a

grace penod

Sheriff Semces

As a regult of the Provincial medsures to mitigate risk of transmission of

"7, COVID-19, Sheritf 8éryices is advising anyone required to maké a paynient to

contact the Sheriffs office to facilitate payment by credit card, mailing in
cheque, or selting up direct deposit. Please do not attend in person at Sheriff

Services to iakeé s payment.
Call Sheriff Services at g02-620~3573

There will be limited points of entry for other provincial government buildings.
Signs will be posted :

T e I T T T T - —

. Health PEL Faci]itles

s All Health PEL facﬂltles 1ncludmg hospitals, closed tq visitors,
e Long-term care facilities closed to visitors.

Exceptions apply for palliative patients, intensive care, neonatal intensive care,
obstetric and pediatric units, In these units, only ONE designated visitor is -
permitted - a member of the pahent s Immedlate famlly (}R their care partner

within the hospltal

BT SO -

Anyone who has traveled outsxde of Punce Edward Island and has veturned
since March 8 is restricted from visiting patiénts for 14 days following their
return. )

n-.-_-.-g.,-._-- .

The following Healtﬁ PEI offices are also closed to the public:

PEI Medicare Offices
126 Douses Road
Montague, PE CoA'1Ro

Home Care Offices in Summerside
310 Brophy Avenue
Summerside, PE

-Health PEI Admlmstrahve Offices

16 Garfield Street

2020-03-27, 2:41 p.m.
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Charlottetown, PE .

Emergency child care services will be available to essential workers who have no
alternatives during this pandemic. If this applies to you, complete the

Emergency Child Care Services online form.

Early learning and education

s PEI schools - All public schools closed with March break extended by an

additional two weeks
¢ PLI early years centres and licensed childcare centres closed for an

indefinite period of time.
s Fducation offices, Public Schools B]:anch ofﬁces and FLSB offices

Policing Services

Front counter service for all police agencies in Prince Edward Island are being
scaled back. Untl further notice, the following services are suspended:

» Blective fingerprinting;
e Criminal records checks; and
» Vulnerable sector checks,

For full details, read the Prince Edward Island policing amid COVID-19 release

TN T
i

o R M ,
The following is a list of closure recommendations of the PEI Chief
Public Health Officer:

Community and Businesses

 In-room dining at restaurants closed effective ]mmedlately, plck up,
delivery and drive-thruonly, .- .« - ... .

¢ Bars closed until further notice.

» All indoor play areas closed.

» All theatres, including movie theatres, closed.

Community Health Services

» Dentist: Dental clinics closed effective today for the next 14 days
emergencies will be handled on a case-by-case basis.

¢ Optometrist: The National Optometry Association has provided
guidance to its members to only take emergency appointments until
further notice.

Reminder: Call ahead if you have a health-related appointment booked. If it is
not essential, it may be postponed.

2020-03-27, 2:41 pm,
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Funerals and Wakes

Effective March 17, wakes at funeral homes will be for family only, with no more
than 20 people present. Online condolences and online donations will be

available.

5cf5 2020-03-27, 2:41 p.m.
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51-GS-28988
SUPREME COURT OF PRINCE EDWARD ISLAND
(General Section)

BETWEEN:

ATTORNEY GENERAL OF PRINCE EDWARD ISLAND
Applicant

-and-

PERSONS UNKNOWN

Respondents

DRAFT ORDER

THIS APPLICATION made by the Attorney General of Prince Edward Island, for an order
suspending the execution of all writs of possession and orders to evict persons from their residences
during the 2019 coronavirus (COVID-19) pandemic, made without notice, was heard this ___day at
the Sir Louis Henry Davies Law Courts, 42 Water Street, Charlottetown, Prince Edward Istand in the
presence of Meaghan Hughes, counsel for the Attorney General of Prince Edward Island;

ON READING the notice of application and the affidavit of Clare Henderson, affirmed March 27,
2020,

1. THIS COURT grants leave to bring this application ex parte without service of the notice of
application on parties to residential eviction orders, pursuant to Practice Note 17 of the Supreme
Court of Prince Edward island;

2. THIS COURT ORDERS that, during the suspension of regular court operations by the Chief
Justice during which time the Court is only hearing urgent and emergency matters, the eviction
of persons from their residences, pursuant to eviction orders issued by the Director of
Residential Rental Property or the Island Regulatory and Appeals Commission or writs of
possession, are suspended unless the court orders otherwise upon leave being granted to a
party by the court pursuant to the court’s procedures for urgent motions,

3. THIS COURT ORDERS that this order be served on the public by posting a notice of it on the
website of the Department of Justice and Public Safety and COVID-18 Government webpage.







CITATION: Sunnse North Senior meg Ltd V. The Sher 1ff (Regmnal Municipality of York),.

- 2020 ONSC 469

DIVISIONAL COURT FILE NO.: 257/19
DATE: 20200123

ONTARIO
SUPERIOR COURT OF JUSTICE
) : ~ (DIVISIONAL COURT
- . MGJ. ngley, Conway and Favrean JI

BETWEEN:

SUNRISE NORTIH SENIOR LIVING LTD.
{C.0.B. SUNRISE OF RICHMOND HILL)

Apphcazat .

—and —

THE SHERIFF OF THE REGIONAL
MUNICIPALITY OF VORK,
ENFORCEMENT OFFICE . OF THRE
SUPERIOR COURT OF JUSTICE

_ (NEWMARKET) AND ROHAN SALMON :

Respondents

BY THE COURT:

Introduction

Robyn Grant
for the Applicant

Robert B. Lawson and Chantelle Blom
for the Respondent The Sheriff of the
Regional Municipality of York

. Melissa Miller - .
- for-the Respondent Roban Salmon-

HEARD: July 2, 2019 and January 14, 2020

[1]  The applicant, Sunrise North Senior Living Ltd ("Sunrise"), seeky an order in the nature
of mandamus compelling the Sheriff of the Regional Municipality of York (the "Shedff™) to
comply with an order requiring the eviction of the respondent Rohan Salmon from a unit in 2

retirement bome operated by Suntise.

[2]  InNovember 2017, the Landlord and Tenant Board (the "Board") made an eviction order
that was to take effect on May 31, 2018. To date, Mr. Salmon has not moved out and the Sheriff
has refused to enforce the eviction order because of health and safety concerns.

2020 ONSC 469 (CanLll
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[3]  For the reasons below, we grant an order in the nature of mandamus requiring the Sheriff
to deliver vacant possession to Sunrise of the unit occupied by Mr. Saimon. However, given the
unique circumstances of this case, the Sheriff is given until March 31, 2020 to comply with the

order.
Background facts and procedural history

The parties
4] Sunrise operates a retirement home Jocated in' Richmond Hill. Retirement homes in
.. - Ontaric are governed by the Retirement Homes A¢t, 2010, 8.0, 2010,-c, 11.-

[5] Mt Salmod i§750 years old.” My, Salmon has been living at the Sunrige retirement honie
for over 15 years, He was seriously injured in a car accident over 16 years ago. There is some
dispute in the evidence over whether he is paraplegic or quadriplegic, but there is no dispute that
the accident has left him with significant physical impairments, Mr. Salmon is also morbidly
obese. He requires extensive care and assistance in his daily life, including a lift for his transfers,
personal support workers for his personal care and hygiene needs, and assistance with all
houschold tasks. There is no issue about Mr. Salmon’s capacity to make decisions about his own
care; he is capable and has no difficulties communicating verbally and in writing.

[6]  As detailed below, the Sheriff is responsible for enforcing eviction orders made under the
Residential Tenancies Act, 2006, S.0. 2006, ¢. 17, As explained in the Sheriff's evidence on this
application, in Ontario the Sheriff is no longer a specific person. Instead, duties assigned to the
“Sheriff” in various statutes are performed by authorized Enforcement Officers within Court

Enforcement Offices of the Ministry of the Attorney General.

Proceedings before the Landlord and Tenant Board

[71  In July 2017, Suntise applied to the Board to terminate M. Salmon's tenancy due to the
non-payment of rent. According to Sunrise, up to that point Mr, Salmon had a long history of
not paying his rent and Suntise made the application to the Board as a "last resort” after years of

attempting to negotiate a resolution.

[8]  Mi. Salmon was represented by counsel throughout the Board proceedings and these
proceedings.

[9]  Before the matter went to a hearing before the Board, Mr. Salmon and Sunrise reached a
settlement, On November 3, 2017, the Board issued a consent order reflecting the terms of the

setflement, which were as follows:
a. The tenancy between Sunrise and Mr, Salmon was terminated;
b. Mr. Salmon was to move out of his unit by May 31, 2018;

¢. Sumrise would not seek payment of Mr. Salmon's unpaid arrears, which at that point
exceeded $18,000;

2020 ONSG 468 (GanL )
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ke Mirs Salmon was to pay: & daily rate-of $202.96 for the remainder of the tenancy oncthe .,

"15th of every month. If Mr. Salmon failed to-make thése payments, Surzise could
move without notice to the Board for an earlier eviction;

e. The Sheriff was fo give vacant possession of the unit to Sunrise on ot after June 1,
2018;

f. If the unit was not vacated on or before May 31, 2018, starting on June 1, 2018,
Sunrise could file the Board's order with the Sheriff for enforcement; and

. adequate alfernative housing.

[10] It appears that Mr. Salmon did not initially pay the daily rate agreed to under the Board's
consent order. In December 2017, Sunrise applied to the Board for relief. On March 7, 2018,
the Board issued an order in which it found that Mr. Salmon did not meet his paymcnt

obligations and required him to move out on April 23, 2018.

[11] Mr. Salmon and Sunrise then reached an agreement to reinstate the consent order that
required Mr. Salmon to move out of his unit by May 31,-2018. The Board issued an order on

April 23, 2018, that reflects this agreement,
121  Mr, Salmon never appealed the Board's eviction order.

[13] Mz, Salmon did not move out of his umt at Sunnse on May 31, 2018, as required under
the eviction order. .

Sunrise’s efforts to enforce the eviction order and the Sheriff's response

[14]° Given that Mr. Salmon did not move out of the unit, on June 11, 2018, Sunrise filed the
Board's eviction order with the Newmarket Court Enforcement Office for enforcement by the
Sheriff. As part of the process, Sunwise was required to provide information about any special
circumstances relevant to the eviction. Sunrise advised the Court Enforcement Office about Mr.
Salmon’s health circumstances, including that he is a paraplegic with severe obesity, that he
requires a mechanical Hft to be transferred from his bed, and that he requires the ongoing care of

service providers.

[15] Following Sunrise's filing of the eviction order with the Court Enforcement Office,
Enforcement Officers took a number of gsteps to assess how they would conduct the evigtion.
They attended Mr. Salmon’s unit to serve him with the eviction order. At that time, Mr. Salmon
advised that he would not willingly leave his unit and that he had no place to go. Enforcement
Officers also met with the York Regional Police whe advised that their role “would be limited to
keeping the peace, and that they would not forcibly remove or apprehend My, Salmon ... if he
refused to leave™. Based on these consultations with the police and its own internal assessment,
the Court Enforcement Office concluded that “there was no safe place for Mr, Salmon to be
moved in light of his underlying physical challenges and associated daily care needs”,

Sunrise was to undertake good fa1ﬂ1 efforts to asmst Mr. Salmon in Ldentxfymg
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[16] In the circurnstances, the Court Enforcement Office requested that Sunrise apply to the

Superior Court of Tnstice to obtain directions on how to carry out the eviction pursnant to Rule

60.17 of the Rules of Civil Procedure, R.R.O. 1950, Reg. 194,

Justice Bale's decisions

[17] Sunrise brought an application for directions to the Superior Cowrt in Newmarket on
September 21, 2018. The application was before Bale J. The Sheriff and Mr. Salmon were

respondents on the application.

[18] On September 21, 2018, the application judge made an order based on the consent of the
parties that included the following terms: _

a. The Sheriff "is authorized to take such steps as are reasonably required to eviet" Mr,
Salrnon "and provide vacant possession” of the unit to Suntise on November 30, 2018,

b. The parties could re-apply to the apphca‘uon judge if they required further directions on
four days notice.

¢. . The March of Dimes, Centre for Independent lemg and A Piace for Mom were to
provide infomation to Mr. Salmon's lawyer about when Mr, Salmon placed his name on
their waiting lists and when he could reasonably expect to be accommodated, This
information was then to be provided to Sunrise and the Sheriff.

d. The Local Health Integration Network (the "LIIN") was to provide Mr. Salmon with
"information relating to the options available for patients with the needs of Mr. Salmon,
and that information was to be shared with Sunrise and the Sheriff.

1191  In his brief endorsement, the application judge also stated that "it is the expectation of the
court that Mr. Salmon, through counscl, will pursue alternate accommodations, over and above
that available through the organizations” listed in the order.

{201  Despite this order, Mr. Salmon did not identify a place where he was to be moved to and
the Sheriff did not enforce the eviction order by November 30, 2018.

[21] On January 8, 2019, Bale J. issued a further endorsement in this matter based on the
written submissions of the parties. In his decision, he found that he did not have jurisdiction fo
make the order sought by Sunrise because Rule 60.17 of the Rules of Civil Procedure does not
contemplate a freestanding application for directions but, rather, a “motion” for directions in the
proceeding in which the order was originally made. He also held that a motion for directions was
not the appropriate procedure for Sunrise to seek the enforcement of the eviction order.

[22] Despite finding that he did not have jurisdiction over this matter, the motion judge made
findings in relation to the efforts made by Mr. Salmon to comply with the Septerber 21, 2018
order to find alternative housing;
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" {11] In response to my request for further submissions, Ms, Miller, on behalf of
Mr, Salmon, advised that she had been informed by each facility to which he has
applied that they are unable to provide information with respect to his place on
their list. They have no way of knowing when a place will become available, and
when one does, they have to interview the next person on the list to determine
whether the placement is appropriate. Ms. Miller also advised that she had

spoken with the Central LHIN manager and had been told that theéy vould not - ==

provide any information as to what facilities may be available and appropriate for
Mr. Saimon, because he has not applied for long-term care. The reason that he
laas not applied is that he believes long-term care facilities to be inappropiiate for |
hirn, given his relative youth, and.mental acuity. She reports that Mr. Salmon is
frustrated and depressed at his inability to find dn appropriate placement. ,

[23] The motion judge went on to describe the Sheriff's responsibilities:

[20] The law applying in this case is clear. Sunrise is entitled to possession of the
rental unit, and has been so entitled since June 1, 2018. Pursuant to s. 141(1) of
the Courts of Justice Act and s. 85 of the Res:a'entral Tenancies Act, 2006, the
sheriff is required to enforce the eviction arder, in the same manner as a wilt of
possession, and has been requited to do so since the order was filed with her on
June 11, 2018.

[21] With absolutely no disrespect to Mr. Salmon, and while I have sympathy for
the position in which he finds himself, having no right to remain at Sunrise and
nowhete to go (he says), he is, in effect, a homeless paraplegic. I am confident
that in Ontario in 2018 (and now 2019) there is some place, or places, to which
the sheriff may safely take such a person, upon cartying out an eviction order, It
is, in my view, the public duty of the sheriff to determine what that place or places

are, and to carry out the eviction.

[24] Finally, the motion judge held that an application to enforce the eviction order should be
brought to the Divisional Court by way of an application for judicial review:

[22] Sunrise has not asked the court to order the sheriff to fulfill her public duty
by enforcing the eviction order, and in any event, iy view is that such an order is
not available on a motion for directions under rule 60.17, If the sheriff continues
to delay in enforcing the order, Sunrise's remedy would be an application to the
Divisional Court for judicial review, pursuant to s. 2 of the Judicial Review
Procedure Act. However, it is my expectation that the sheriff will now proceed to
enforce the eviction order, without requiring the applicant to engage in further,
and unnccessary, litigation,

Justice Charney's decision

[25] Following Bale J's Jatuary 8, 2019 decision, the Court Enforcement Office took
additional steps to find a suitable place to which Mr. Salmon could be taken upon his eviction.
They contacted a number of organizations and shelters in the York Region and the Greater
Toronto Area, and concluded that there was nowhere they could take him because Mr, Salmon’s
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- congent would be needed for admission or because the places they had confacted were not able fo
decommodate Mr, Saimon’s medical needs. '

[26] The Court Enforcement Office also contacted the LHIN, which informed them that it
could facilifate Mr. Salmon’s admission to 2 long-term care home, even on a temporacy or urgent
basis, but that Mr, Salmon’s consent would be required for admission, In addition, the
Bnforcement Office identified a number of retirement homes that had vacancies and that could
accommodate Mr. Salmon. Again, admission to a retirement home would require Mr. Salmon’s

consent.

[27]  The Enforcement Office shared the information it obtained about the availability of long-

term care homes and retirement homes, with Mr, Salmon, In response, his counsel advised that
Mz, Salmon would never consent to placement in a fong-term care home and that the retirement

homes identified were “not appropriate®.

[28] On March 12, 2019, the Enforcement Office ultimately advised Sunrise that they would
not carry out the eviction unless Mr, Salmon oconsented to be moved to alternative
accommodations. The Sheuiff also raised an issue about the eviction order expiring on the one-
year anniversary of its being filed with the Court, which was June 11, 2018,

[29] Sunrise then brought an urgent application for judicial review before a single judge in
Newmmarket. The application was heard by Charney J. on Amil 26, 2019.

[30] In a decision released on April 29, 2019, Charney J. granted a one-year extension of the
eviction order, starting from the date of his decision. The extension was without prejudice to

Sunrise's ability ‘at a later date to argue that the order does not expire. Having renewed the - -
eviction order, the application judge went on to find that the matter was no longer urgent, and

that it should be heard by a full panel of the Divisional Court. The matter was fransfetred to
Toronto so that it could be heard more expeditiously.

Adjowrnment of July 2, 2019 hearing
[31] The application for judicial review came hefore this panel on July 2, 2019, '

[32] At the beginning of the hearing, the panel heard initial submissions from Ms, Miller,
counsel for Mr. Salmon, and from Sunrise. However, rather than continuing with the full hearing
of the application, the panel then encouraged the parties to try to resolve the matter. The parties
were then able to reach agreement on a process that was meant to lead Mr. Salmon to identify
and move to suitable alternative accommodations, failing which the matter was to come back for
a hearing before the panel at a later date. The agreement of the parties was reflected in an order

of this Court, which included the following terms:

a. By July 16, 2019, M. Salmon was to provide consent to Sunrise and the Sheriff
disclosing his personal health information for purposes of inquiring info potential new
accommodations on his behalf,
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b. By July 16, 2019, Mr. Salmon was to provide Suntise and .the Sheriff with copies of ..

his applications to The March ‘of Dimes, Centre for Independent Living and A Place
for Mom.

¢. By July 16, 2019, Mr, Salmon was to serve Sunrise and the Sheriff with the medical
records relevant to his search for new accommaodations.

d. By July 16, 2019, Mr. Salmon was to advise the parties of the parameters herwas
usmg to identify potential new accommodations.

- e By .Tuly 16, 2019, Mr. Sahnon was to provide the list of palarneters to his LHIN
- - - cageworker, Mr. Salmon was to ask his LHIN caseworker to inquive into all long=term
care homes that can reasonably accommodate his parameters, If a long-term care
home could not meet his parameters, Mr, Salmon was to ask his LHIN caseworker to
advise which long-term care homes, if any, can come closest to accommaodating his

pararneters,

f. By Ry 30, 2019, the Sheriff and Sumrise were fo provide Mr. Salmon with a list of
potential new accommodations. Sunrise and the Sheriff were permitted to update the

list from time to time.

g. Mr. Salmon was fo continue reasonable efforts, independent of Sunxise and the
Sheriff, to identify and pursue potential new accommodanorls

[33] In addition to the terms above, the order also required Mr. Salmon to report regularly on
his comraunications with potential new accommodations, to provide details about why he found
potential new accommodations not suitable and to report on his communications with his LHIN
caseworket about potential accommodations ir a long-term care home.

[34] Paragraph 10 of the order-also provided that:

If Mr. Salmon maintains that long-term care home is not a suitable destination, he

is to complefe a medical assessment and to serve the report of the medical

assessor regarding his eligibility for admission to a long-tern care home by no

later than 30 days after the assessment,
[35] Finally, Mr. Salmon was to advise the Shetiff where he was to be moved by November
30, 2019. In the event Mr. Salmon failed to do so, the matter was to come back before this panel
on a date to be arranged with the Court for early 2020, and a schedule was set for the parties to
deliver their materiais. Mr. Salmon's materials were due on December 17,2019,

Events since July 2, 2019

[36] Unfortunately, following the July 2, 2019 order, Mr. Salmon did not identify a place
where he was to be moved, and the matter came back before the panel on January 14, 2020.

[37] In advance of the hearing, Sunrise and the Sheriff filed supplementary materials,
outlining what has occurred since July 2, 2019, Mzr. Salmon did not file additional materials.
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[38] Based on the evidence filed by the parties, it-appears that Sunrise and the Sheriff met

their obligations under the order made July 2, 2019.-Mz. Salmon'met some, but not alf, of his - = -

obligations.

f39] M. Salmon did provide a list of parameters he is using to search for new
accommodations. He is seeking a 500 square feet suife or a space with a layont that can
accommodate specified equipment. Counsel for Sunrise points out that the list includes some
equipment that Mr, Salmon does not cumently have in his unit and that he did not include his

budget as part of his parameters.

[40] While Mr. Salmon provided a copy of his application to The March of Dimes, he did not
provide copies of his applications to either the Centre for Independent Living or A Place for

Mom. .

[41] With respect to the option of moving to a long-term care home, it appears that Mr.
Salmon maintained his objection to this option throughout most of the time leading to this
hearing despite the requiretnent in the July 2, 2019 order that he explore this option with the

LHIN;

a. In aletier dated July 15, 2019, counsel for Sunrise asked counsel for Mr, Salmon to
advise of his inguiries with his THIN caseworker about the long-term care homes that
could accommodate his parameters. In response, in correspondence of the same date,

Mr, Salmon’s lawyer stated:

I’m not sure how many other ways I can say that there is no discussion of LTC
facilities if there is no ¢onsent for satme. That’s how it works. So no specific
options were discussed. That part of the order is now satisfled in my view.

. Yurther compliance is not possible as long as my client has not provided his

consent to be placed in LTC.

b. In a letter dated July 15, 2019, the LHIN described a meeting it had with Mr. Salmon.,
In the letter, the LHIN indicated that Mr. Salmon’s caseworker could assist him with
the admission process to a long-term care home, buf that “Mr. Salmon declined to

apply for admission...”

c. On August 21, 2018, the LHIN provided Mr. Salmon with a list of 14 long-term care
homes that may be able to accommodate him, and encouraged him to take a virtual
tour of the facilities. In the same correspondence, the LHIN indicated that it could
not assess Mr. Salmon’s suitability for the homes without his consent.

d. In correspondence dated Auvgust 29, 2019, Mr. Salmon’s lawyer again advised
Sunrise’s lawyer that Mr. Salmon was not consenting to be placed on a long-term
care home Hst, and that the assessment process could therefore not begin.

e. In October 2019, Sunrise’s counsel and the Sheriff’s counsel contacted this panel,
seeking direction on the basis that Mr. Salmon was not meeting his obligations under
our order of Fuly 2, 2019. On October 18, 2019, the panel made a written direction
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that included a requiternent that Mr. Salmon was cxpe,cted to comply with all of the
terms of the order in good faith.

f. On November 5, 2019, Mr, Salmon’s lawyer wrote {o the panel with the following
information:

I can further advise that my client has now made an-application with the CLHIN
-for the sole purpose of inquiring about long-term care options to comply with the
Order. His infention remains clear that he does not wish to be placed into long-
term. care, but he will advise what options exist.. This confirms the advice of the

CHLIN that an application 16 long-term care does not equate to admission to

long-term catre, which still lequues his consent

2. Finally, on November 25, 2019, Mr, Saimon 8 lawyer advised counsel for Sunrise and
the Sheriff that her client advised her “that he did formally apply for long-tertn care
and is waiting to hear back on suitable accommodation”. She also advised that Mr.
Salmon was on his way to the hospltai due to an infection and that he would not be

able to meet the November 30" deadline.

[42] 'With respect to the option of inoving to another retitement home, both Simrise and the
Sheriff provided Mr. Salmon's lawyer with lists of retiremnent homes that appeared to meet Mr.
Salmon's needs and that had vacancies or upcoming vacancies. Mr. Salmon's lawyer provided

some emails her client had sent to a number of retirement homes, including some of the

retirement homes identified by Sunwise and the Sheriff. However, it is hard fo accept that these
ernails represent a serions effortto find a suitable place, For example:

a. The caiteria identificd in the emails are higher than what Mr. Salmon has in his
ourrent vmit. For instance, his email makes reference to three lifts, when he cutrently
only has one, and to needing space for items he currently does not have, such as a
power wheelchair and rehab arm-bilce.

b. Mr. Salmon's budget is unclear, arguably making it sound Itke he has a lower budgst
than he has. At Sunrise, his rent is $6,000 -per month and he pays separately for
support workers. However, his emails to retirement homes suggest that he has a
ceiling of $6,000 per month for his rent and for his support workers.

¢. 'There is no evidence of follow up. For example, one retirement home said that they
may be able to accommodate his needs, but there is no follow up corespondence

from Mr, Salmon,

[43] Mr. Salmon also did not comply with the requirement that he undergo a medical
examination to determine his suitability for a long-term care home. As reviewed.above, the July
2, 2019 order required him to undergo a medical examination if he maintained his position that
long-term care was not suitable for him. In its October 2019 correspondence, Sunrise advised
that Mr. Salmon had still not undergone a medical assessment. In our subsequent direction, the
panel required that Mr. Salmon undergo a medical assessment by no later than November 15,
2019, and as stated above that he “comply with the terms of the Order in good faith”, Despite
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this direction, it appears that Mr. Salmon did not undergo a medical examination. Instead, at the
hearing befote us, his counsel argued that he was not requited to undergo the medical
examination because he had applied for Iong-term care. Up until the November 5
communication from Mr. Salmon’s counsel, Mr. Salmon had made it clear to Sunrise and the
Sheriff that he was only applying for long-term care to comply with the order. However, since it
is plain that he had no infention of actually consenting to a placement, it is hard to see that Mr.

Sakmon’s refusal to undergo a medical assessinent to determine his suitability for long-term eare-- -

was made in good in faith.

[44] Finally, and most significantly, Mr. Salmon did not advise where he was to be moved by
the November 30, 2019 deadline. As indicated above, his lawyer did advise Sunrise and the
Sheriff that he would not be able o comply with this term of the order due to his hospital
admission in late November, However, Mr. Salmon returned to the Suntise retirement home in
early December, and nevertheless did not comply with this aspect of the order after that date nor

did he provide an explanation for not doing so.

[45] Besides Mr. Salmon’s failure to comply with the July 2™ order, Sunrise’s evidence is that
Mr. Salmon has not paid the full amount of rent owed since that time. Mr. Salmon maintains
that three of the cheques he provided to Sunrise were-misplaced. Even if this were true, it could
be easily remedied with replacement cheques, which he hag not provided. In addition, without
going into detail or deciding who is in the wrong, it is evident from Sunrise’s evidence that
relations hetween Mr, Salmon and Suntise’s staff continue to deteriorate. There are significant
disagreements over the scope of services Mr. Salmon is to receive while he is still at Sunrise, and
Sunrise’s staff have complained that Mr, Salmon is rude and has threatened them.

Adjeurnment request

[46] At the beginning of the hearing on January 14, 2020, Mr. Salmon's lawyer requested an
adjournment. She advised that Mr. Salmon was in the hospital and that she had not been able to
get instructions from him over the past seven weeks. She indicated that the latest medical
information she had received was from Mr. Salmon's gister on the Friday before the hearing, who
indicated that Mr. Sahnon was in the hospital due to internal bleeding. Mr. Salmon's lawyer
indicated that she was unable to serve responding materials because of Mr. Salmon's

unavailability due to medical issues.

[47] Both Sunrise and the Sheriff opposed the adjourmment. Sunrise provided an affidavit that
indicated that Mr. Salmon was hospitalized between November 25 and December 3, 2019, and
again since December 31, 2019. This suggests that Mr. Salmon was at home for most of
December and, yet, in that time period, he took no steps to comply with the requirement that he
advise where he was to be moved nor with the deadline for providing responding materials by

December 14, 2019.

[48] After hearing submissions from the parties, we denied the request for an adjowrnment.
For the sake of completeness, we take the opportunity to explain here the reasons for denying the
adjournment.
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" [49]  There is n6 doubt that M. Salton has seripus health issues-and-challgnges. In the normal

course, the Court would grant an adjournment request in circumstances where one of the parfies -

is hospitalized and has'not had an opportunity to instruct counsel. However, in this case there has
already been an almost two year delay since the eviction order was made. In the interim, Mr.
Salmon's rent payments have been sporadic, and Sunrise and Mz, Salmon now disagree on many
N 1ssues related tg the services M, Sa]mon Isto. receive while he remains at Sunuse

[50} The application is brought agamst the Sheuff to compel the enforcement of the eviction
order. While Mr. Salmon certainly has an interest in the application, the relief Sumise seeks on
the application is not directly against him,

[511  In seeking the adjournment, Mr, Salmon's lawyer argued that Mr. Salmon should have an
opportunity to file materials in response to the supplementary materials filed by Sunrise and the
Sheriff. The materials filed by Sunrise and the Sheriff address what has occurred since July 2,
2019. This information is only marginally relevant to the issue of whether Sunrise is entitled fo
an order in the nature of mandamus requiring the Sheriff to. enforce Mr. Salmon's eviction. We

granted the adjournment on July 2, 2049 because it was-evident to us that it would be pr eferable.

for this matter to be resolved consensually, without fufther court intervention. That is why we
granted that adjournment to give M. Salmon the opportunity to voluntarily find and choose an
alternative place to live. Howéver, ultl.rnately, Sunrise's eniitlernent to the relief it seeks does not
depend.on what efforts Mr, Salmon has made or not made to find an alternative place to'live.

[52] As seen below, while we find that Sunrise is entitled to the order it seeks, we have taken
Mr. Salmon's current circumstances into consideration in setting the date by which the eviction

order 1s to be enforced.

Jurisdiction of the Court

[53] © Pursuant to section 2(1) of the Judicial Review Procedure Aet, RS.0. 1990, ¢. 1.1, this
Court has the power to make an order in the nature of mandamus on an application for judicial

review.

Analysis
[54] 'The issue raised on this application is whether the Court should make an order in the
nature of mandamus requiring the Sheriff to enforce the Board's eviction order.

[55] The remedy of mandamus "compels an individual to perform a statutory duty Imposed on
him or her": Zaki v. Ontario (Director, Disability Support Program, 2017 ONSC 1324 (Div.

Ct.), at para. 45.

[56] ‘The parties agree that the test for mandamus is the eight-part test articulated by the
Federal Court of Appeal in Apotex v. Canada (Attorney General), [1994] 1 FC 742 (C.A.), at
para. 55. This test has been consistently adopted and applied by all levels of court in Canada,
including in Onterio: National Farmers Urion - Ontario v, Ontario, 2013 ONSC 6452, at para.
79. The eight parts of the fest are as follows:

a. The party against whom the order is made must have a public legal duty to act;
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b. The duty must be owed to the applicant; - -
¢. The applicant must have a clear right to the performance of that duty;
d. Where the duty sought to be enforced is discretionary, certain rules apply;
. e. There is no other adequate alternative remedy available to the applicant;
f.  The order sought will be of some practical value or effect;
g. There is no equitable bar to the relief sought; and
h. I}ie balance of convenience favours granting an order in the natute of mandainus.

[57] Suntise argues that it has met the requirements for mandamus, and that the Court should
exercise its discretion and make an order requiring the Sheriff to enforce the eviction order.

[58] The Sheriff agrees that the first four parts of the test are mét, but argues that Sunrise has
not met the last four parts of the test. Mr. Salmon's lawyer supports the argument made by the
Sheriff, and emphasizes that the balance of convenience favours her client.

[59] We are satisfied that the eight-part test is met and that an order in the nature of
mandamus should be made requiring the Sheriff to carry out the eviction. -

[60] Despite the respondents’ concession that the first four parts of the test are met, our
analysis addresses each part of the test with emphasis on the last four parts.

The Sheriff has a legal duty to act
[61] The statutory regime that governs evictions and the powets of the Sheriff make clear that
the Sheriff has a duty to enforce eviction orders made by the Board.

[62] Section 85 of the Residential Tenancies Act, 2006 provides that an "order evicting a
person shall have the same cffect, and shall be enforced in the same manner as a writ of

possession”,

[63] Section 141(1) of the Courts of Justice Ac, R.S.0., ¢. C.43, states that "orders of a court
atising out of a civil proceeding and enforceable in Ontario shall be directed to a sheriff for
enforcement",

[64] As held by Bale 7. in his decision of Jannary 8, 2019, in combination these two
provisions make clear that the sheriff "is required to enforce the eviction order, in the same
anner as a writ of possession..."

The duty is owed to the applicant

[65] The eviction order was issued in favour of Sunrise. Sunrise filed the eviction order with
the Sheriff's office. The purpose of enforcement is to provide Sunrise with vacant possession of

the unit,

2020 ONSC 469 (CanLll)




- Page 13 -

The applicant has a clear right to performance of the duty
[66] Pursuant to Aporex, th1s paﬁ of the test requires Sunrise to demonstrate that:

a. Ithasmetall of the condltmns precedent giving rise to the duty and

b. -There was (i) a prior demand for. performance of the duty, (i) a reasonable time to ..

" comply with the demand unless refused outright, and (iif) a subsequent refusal which can
‘be sither express or implied.

[67] In this case, the only condition precedent to the Sheriff's duty to enforce the eviction
order was that Sunrise file the order with the Sheriff's office, which it did.

[68] Sunrise has made repeated requests that the Sheriff enforce the order; the initial request
was made in June of 2018, which is over 18 months ago; and the Sheriff's office has taken the
position that it will not effect the eviction unless Mr. Salmon consents to be moved to a specific
retirement home, long-term care home or other location. -

[69] Therefore, we arc satisfied that Sunrise has established that it has a clear right to the
performance of the duty. :

The duty Is not discretionary
[70] ~'The Sheriff does not have the discretion to decide iot to enforce the eviction orders, -

[71]1 In Cemtral Guaranty Trust Co. v. McRae (1993}, 13 O.R. (3d) 295 (Sup. Ct.), at para. 12,
the Superior Court held that the Sheriff has a duty 1o enforce validly made writs of possession

and no discretion not to do so;

A-writ of posscssion is an order of the court. It is granted only after a Judge or
master has made a judicial determination which includes consideration of the
rights of the occupants. A Sheriff is an officer of the court, sworn to uphold the
law. Refusal by a law enforcement officer to enforce an order of the court can
only serve to undermine respect for the judicial system and bring the
administration of justice into disrepute A. Sheriff, therefore, has no discretion to
refuse to execute a writ of possession,

[72] The same prmmplf: clearly applies to the Sheriff's obligation to enfmce an eviction order
made by the Board, given that section 85 of the Residential Tenancies Act provides that an
eviction ordet is to be enforced in the same manner as a writ of possession.

There are no adeguate alternative remedies

[73] The Sheriff argues that Sunrise must exhaust other remedies before seeking mandamus,
and that, in this case, Sunrise cught first to seck a contempt order against Mr. Salmon.

[74] Wereject this argument.
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[75] - The record before us does not suggesi that a contempt order would setve a practical |

purpase, Despite the eviction order to which Mr. Salmon consented which was made almost two
years ago, he has taken few steps to find alternative accommodations and he has not voluntarily

made arrangements to move out of the unit.

[76] The Sheriff suggests that a contempt order could be enforced through escalating fines.
Again,-this is unsatisfactory because it would lead to further. delay in implementing the eviction
order, Significantly, economic sanctions would have the effect of depriving Sunrise of potential
rent while Mr, Sahnon remains in the unit and of depriving Mt. Salmon of funds he will likely

need to relocate to other accommaodations.

[77] More importantly, the legislature has created a clear enforcement mechanism to deal with
eviction orders by allowing landlords to seek enforcement by the Sheriff. Requiring landiords to
first bring contempt proceedings defeats the legislative scheme and would have the effect of
dragging out what should be a fairly efficient process once the eviction order is made and appeal

rights are exhausted,

The order sought will have some practical value or effect

[78] The Sheriff argues that an order compelling the Enfotcement Office to carry out the
eviction order will have no practical value for two reasons. First, the order would be redundant
. because section 141(1) of the Cowrts of Justice Aet alrcady compels the Sheriff to enforce
eviction orders. Second, the police have already advised that they will not assist in evicting Mr.
Salmon unless there is a place to which he can be safely taken.

[79] On the first issue, while the Enforcement Office acknowledges the Sheriff’s statutory
obligation, Enforcement Officers have not yet fulfilled that obligation. Mandamus is available to
sequire compliance with a statutory obligation. A court order will therefore not be redundant,
but will require the Sheriff to comply with its obligations despite its perceived impediments fo

doing so.

[80] On the second issue, while there is evidence that the police would not assist the sheriff
with the eviction last year, there is no evidence that the police will not assist in the face of a cowmt
order requiring the Sheriff to fulfill this statutory duty. In fact, we note that in the affidavit filed
on behalf of the Shexiff in response to this application, the affiant states that the York Regional
Police “could not provide assurance that they would remove the tenant if he refused to leave

without a court order directing them”,

[81] Section 21(1) of the Execution dct, R.8.0. 1990, ¢. E.24, provides that, when acting
under a writ of possession, the Sheriff "may use reasonable force to enter and take possession of
the land and premises referred to in the writ", Section 141(2) of the Courts of Justice Act gives
the Shetiff the authority to "require a police offiver to accomypany the sheriff in the execution of

the order",
[82] The Sheriff relies on the decision in Canada Post Corporation v, Doe et al., 2018 ONSC

7283, at para. 15-20, where Hainey J. of this Court found that the court does not have the power
to direct the police to enforce an order arising out of a civil proceeding. That case arose out of a
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labour dispute between ‘Canada Post and one of its iions. CanadaPost was seeking ah order

from the Court compeﬂmg the pohce to enforce mjunctlons that had beeh g1anted agamst

o

- protesters. . - R B

[83] The citcumstances in this case and the order sought by Sunrise are different. Sunrise does
not.seok:sn; erder-against-the police, -but: agmnst -the Sheriff- whe -has a.elear: statutory duty to
*enforcs the eviction order. If mandamus is granted, the Sheriff will be respensible for figuring’
.out how to. implement the order and what assistance, if any; will- be required from the police. At
this point, it would be premature for this Court to assume that Mr. Salmon will not be more
cooperative in the face of an order from this Court or that the police will not assist in enforcing

the Court’s or der

(841 In Friends of the Oldman River Society v. Canada (A&fzmster of T ransport), [1992] 1 SCR.
3, at para, 109, the Supreme Court of Canada held as follows:

- Prerogative relief should enly be refused-on the ground. of futility. in-those few
instances where the issuance of a prerogative writ would be effectively nugatory.
For example, a case where the order could not possibly be implemented, such as
an order of prohibition to a tribunal if nothing is left for it to do that can be
prohibited., [emphaszs added]

'-.»

. [85] ',Thzs is not such a case.- The cwdence before us does nnt estabhsh that an order from this

Court would have no utility or effect. R
There is no equitable bar fo mandamus

[86] The Sheriff and Mr. Salmon argue that, as between Sunrise and Mr. Salmon, theAequitieS
favour Mr. Salmon. In ocur view, weighing the interests of the parties is relevant to the balance

. of convenience, but not to whether there is an equitable bar to the relief sought.

[87] I (;onsidm‘ing whether there is an equitable bar to the rclief sought, the Court is
concerned with whether the applicant, in this case Sunrise, comes to the Court with clean hands:
Zaki, at para. 92; Khalil v. Canada (Secretary of State), [199914 F.C. 661 (C.A.), at para. 15.

[88] Based on the record before us, there is no doubt that Sunrise has acted fairly and
appropriately throughout these proceedings. Initially, in the proceedings before the Board,
Sunrise consented to an order that provided Mr. Salmon with a generous period of time for
finding alternative accommodations, while foregoing significant arrears in rent. More than two
years have elapsed since that order was made. In the interim, while Sumise has pursned its right
to enforcement of the eviction order, the record before this Court makes clear that Sunrise has
worked cooperatively with Mr. Salmon and the Sheriff in trying to find alternative

accommodations for Mr. Salmon.

[89] Under the circumstances, we see no équitable bar to granting the relief sought.

The balance of convenlence favours granting the order
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[90] The Sheriff and Mr. Salmon argue that the balance of convenience favours not granting
mandamus because Sunrise’s interests are only economic, whereas Mr. Salmon’s interests, and
by association the Sheriff’s interests, are matters of health and safety.

[91] In dpotex, at para. 118, the Federal Court of Appeal stated that “denying mandamus
appears to arise in instances where potential health and safety risks to the public are perceived to

outweigh an individual’s right to pursue personal or sconomic-interests™ At the same time, at -

paras, 124-125, the Court also recognized that, in weighing the balance of convenience, the
Cowmt’s discretion to refuse mandamus should only be exercised in the “clearest of
circumstances”, given the public interest in upholding the rule of law,

[92] Therefore, in balancing the relevant interests in this case, the Court is not only to consider
the relative interests of Suntise and Mr. Salmon, but also the public interest in ensmmg that

eviction orders are complied with and enforced,

[93] With respect to Sunrise’s interest, by this point, its interests are not just economic. It is
“evident that the relationship between the parties has detetiorated to such a point that it is difficult
for Sunrise and its employees to deal with Mr. Salmon while he remains in the unit,

[94] With respect to Mr. Salmon’s intetests, néither the Sheriff nor Mr. Salmon have

established that complymg with the order will inevitably endanger Mr. Salmon’s health and
safety and that there are no alternatives other than leaving Mr. Salmon in his unit at the

retirement home,

[95] First, based on the evidence available since July 2, 2019 and reviewed above, it is evident
that there are retirement hormes within the general geographic area identified by M. Salmon that
have vacancies and that can accommodate his needs, It is also evident that there may be long-
term care homes that can accommodate Mr. Salmon ol an wrgent, shott-term or long-term basis,
but that Mz, Salmon has made only fimited efforts to explore this option. This is not a case in
which there is nowhere, other than Sunrise, that can accommodate Mr, Salmon. The only
impediment to these options appears to be Mr, Salmon’s consent.

[96] Second, while it is clear from the record that Mr. Salmon has serious disabilities and
health needs, the evidence on the application does not establish that he cannot be moved safely
nor does it establish that there is nowhere where he can be accommodated on a temporary basis.
M. Salmon has been moved to and from the hospital from time to time. Therefore, he clearly
can be moved, In addition, while the Sheriff’s affiant states that the Enforcement Office hag
explored temporary options, very little evidence is provided on this point, This cannot be the first
time the Enforcement Office has faced a case in which an individual with significant health
issues has vefused to move in the face of an eviction order, Therefore, based on the record before
us, we are not prepared to find that Mr. Salmon cannot be moved safely to another location, even

without his consent. -
[97]1 With respect to the public interest, there is no doubt that this is a difficult situation. There

is a long-outstanding order requiring Mr. Salmon fo vacate his unit at the Sunrise residence.
While Mr, Salmon has signpificant health issues and limitations, the evidence before us plainly
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demonstrates that thiere are alternatives available to Mr. Salmon that are within his budget. The
evidence before us also suggests that he has acted unreasonably by failing to cooperate in the
. search for an alternative home. There is no doubt that this places the Sheriff in a difficult
situation. However, this does not give the Sheriff an excuse to abdicate a clear statutory duty.
There is a clear public inferest in ensuring that valid eviction orders are enforced,

98] Weighing M, Salmon’s interests, Stirise’s interests and the public interest, it is evident
that the -eviction-order should be enforced: Otherwise, the Court would be sanctioning M.
Salmon’s deliberate non-compliance with a valid ewctxon order that has been in place for over

two years.
Addjtional issues isised by Mr, Salnion -

[99] While not pressed at the hearing, Mr. Salmon raised two issues in his factum that we
address bneﬂy here.

[100} Fn:st he seems to argue that the ongmal eviction orders made by the Board were unfalr
or improper, However, these orders were never appealed. They are valid orders, and the only
issue appropriately raised on this application is their enforcement. Any attack on their validity is
an impermissible collateral attack: Ontario (Human Rights Cor;zmz.s'.s'zon) v, Ontario, [2000] O.J,

No. 2419 (Sup. Ct.), at para, 13.

[1011 Second, Mr, Salmon also argues that, in enforcing the eviction order, the Sheriff must

comply with the Human Rights Code, R.8.0. 1990, ¢. H.19. Again, this issue was not pressed by

“Mr. Salmon’s counse] at the hearing. However, we note that compliance with the Human Rights -

Code cannot mean that Sunrise is not entitled to the enforcement of a validly made eviction
order. As the evidence above demonstrates, both Sunrise and the Sheriff have wotked together
for almost two years to assist Mr. Salmon in finding alternative accommeodations, :

Appropriate remedy
[102] For the reasons above, we have concluded that Sunrise is entitled to an order in the nature

of mandamus requiring the Sheriff to carry out the eviction order, The only remaining issue is
whether we can and, if so, should include directions as to how the Sheriff is to carry out the

order.

[103] During the hearing, counse! for Sunrise and the Sheriff conceded that the Court likely has
no authority to compel Mr, Salmon to be placed in a specific long-term care home or retirement
home. Indeed, section 7 of the Long-Terin Care Homes Act, 2007, S.0. 2007, c. 8, requires a
resident to consent to an assessment for admission or to be cared for in a long-tern care home,
and section 46(1) provides that consent for admission “must be given voluntarily”. In addition,
section 53(1) of the Retirement Homes Act, 2010 requires residents and retirement homes to
enter into an agreement before a resident can start living at the retiretnent home. We were
provided with no authority that would allow this Court to bypass this requirement. Indeed, Mr.
Salmon is capable and, as such, if his consent is needed, he cannot be compelled by this Cowt to
consent. In any event, the Court cannot compel a third party retirereent home or long-term care
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home to aécept Mr, Salmon, Furthermore, the Court is not in a position to assess which specific
retirement home, or long-term care home, may be sujtable for Mr. Salmon.

[104] In any event, we note that in North Vancouver (District) v. Canada, [1978] F.CJ. No.
619 (T.D.), at para. 38, the Federal Court issued a mandamus order, finding that the harbour
authority in that case had a statutory duty to address unlawfully moored houseboats, but that it
was not up to the Court to dictate how that duty was to be fulfilled. In our view, the same point

is equally applicable here.

[105] While Sunrise and the Sheriff have worked hard and cooperatively to find an alternative
home for Mr. Salmon, the Sheriff's responsibility is ultimately not to find a permanent home for
" him but to caxy out the eviction order. This may mean that Mr. Salmon has to be brought to a
temporary Tocation. Where Mz, Salmon is to be taken will be for the Sheriff to determine, As
mentioned above, this cannot be the first time the Sheriff has been faced with an eviction
involving a resident with serious health issues who is reluctant to move.

[106] While we are satisfied that an order compélling the Sheriff fo perform its statutory duty to
evict Mr. Salmon is appropriate in this case and while we find that it would not be appropriate
for the Cowtt to give directions on how the order is to be carried out, we wish fo ensure that the
parties are given sufficient time to implement the order.

[107] At the time of the hearing, Mr. Salmon was in the hospital. He should be given time fo
return from the hospital, and an opportunity, in the face of this decision, to finally find and
consent to alternative accommodations. As mentioned above, toward the end of November, his
lawyer indicated that her client had finally applied for long-term care. Working with his LETIN
caseworker, based on the Sheriff’s evidence about the availability of urgent and short term long-
term care, we are confident that Mr, Salmon should be able to find accommodations, even in the
short term, and thereby have control over where he is to be taken. Alternatively, given that there
are retirement homes with vacancies that can accommaodate his needs, he should be able to make

arrangements with a retirement home.

[108] At the same time, in the event that Mr. Salmon does not do so, the Sheriff will require
some time to identify a temporary location where Mr. Salmon can be taken.

J109] Accordingly, while we grant the mandamus order, we find that it is appropriate that the
Sheriff be given until March 31, 2020 to comply with the order. In the meantime, we remind M.
Salmon that he is required by the eviction order to continue paying rent to Sunrise,

Costs

[110] At the conclusion of the hearing, we requested that the parties confer on the issue of costs
to see if they could teach an agreement. Counsel for Sunrise and the Sheriff indicated that they
had reached agreement as between their clients. They agreed that the successful party was to
receive $35,000 in costs. Counsel for Mr. Salmon indicated that she acts pro bomo for Mr.
Salmon and that she is not seeking costs and argues that no costs should be awarded against Mr.

Salmon.
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[111] With respectto costs payable by the Sheriffto Suntise, we find that $20,000 in costs is -

appropriate in this case. While the Court would normally accede to the agréement made between
- ‘the parties, $35,000 is #far in excess of the costs that would normally be awarded on an
application for judicial review. In accordance with the Court of Appeal’s decision in Boucher v.
© Public Accountants Council for the: Provinge of Ontario (2004);771 OR (ed] 291 (C,A.), at para,

26, the prevailing principle in awarding costs 1s “to-fig un=amevri thit 15 fAlrard waSERble for T

the unsyecessful party to pay in the particular proceeding”. In this case, we note that the Sheriff
is a public official whose representatives were trying to deal with what could be described as an
irgpossible sitnation. Any additional costs incurred by Sunrise were not atiributable to the
Sheriff’s conduct, but rather fo Mr. Salmon’s circumstances and reluctance to fully engage in
efforts to find alternative accommodations. In these unique circumstances, we find that it is
appropriate to reduce the amount agreed to by the parties, and to limit the costs payable by the
Sheriff to Sunrise to $20,000, all inclusive,

[112] We accept the submission made by M, Saimon s counsel, and or: der that there shall be no
costs payabie by or to Mr. Salmen., :

Conclusion
[113] For the reasons above, this Court makes the following order:

a. An order in the nature of mandamus is grarited directing the Sheriff to enforce the

Board’s eviction order and to deliver vacant possession of the premises to Sunrise -

by no later than March 31, 2020; and

b. The Sheriffis to pay costs to Sunrise in the amount of $20,000 within 30 days.

M.G.J, QUIGLEY J.

CONWAY J.

FAVREAU L

RELEASED: January 23, 2020
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Central Guaranty Trust Co. v. McRae et al,
[Indexed ag: Central Guaranty Trugt Co. v. McRae]
13 ©.R., (3d4) 285

{19931 O.J. No, 794
Action No. 45291/92

Ontario Court (General Division},
McCombs .
February 4, 1993%

*Raleaged April 14, 1893.

Landlord and tenant -- Residential tenancles -- Procedure
-- Writ of pogsession -- Sheriff has no discretion to refuse to
execute writ of possession -- Mortgages Act, R.S$.0. 1950, c.

M.40, g. 46(1).

The plalntiff, a mortgagee, obtalned a judgment for
posgesgion of a residential dwelling because the mortgage was
in default, A master grahted lave for the issuance of a writ of
pogsession. After the writ was issued and directed to the
sheriff, the sheriff received a statutory declaration deposing
a tenant being in occupation of the dwelling. Relying on s.

46 (1) of the Mortgages Act, which recquires compliance with the
provigsions of the Landlord and Tenant Act, R.5.0. 1990, c.
L.7, before a mortgagee may obtain possegsion of rented
residential premises, the sheriff refused to execute the writ,
The pléintiff moved for an order compelling the sheriff to

enforce the writ of poszession.’
Held, the motion should be granted.

The Rules of Civil Procedure engure that writs of possesgion
are not issued arbitrarily but only in accordance with the
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principles of falrness and with full respect for the occupants
of the premises, who are glven the opportunity to assert their
rights. Writs of possession are isgsued only after a judicial
determination of all the relevant issues including whether the
occupancy ls governed by the Landlord and Tenant Act. A
sheriff, who is an officer of the court, sworn to uphold the
law, has no discretion to refuse to execute a writ of

possession,
Cames referred to

Jamort Investments Ltd. v. Pitzgerald, {[1%68] 1 O.R. 541
{Master's Ch.)

Statutes referred to

Landlord and Tenant Act, R.S8.0. 1990, c. L.7, 8. 1 "residential
premises® (e}

Mortgages Act, R.8.0, 19290, c. M.40, 8. 46(1) [enacted 8.0,
1991, c. 6, 8. 2]

Rules and regulations referred to

Rules of Civil Procedure, R,R.C. 1390, Reg. 194, rule 60.10
MOTION to compel -a sheriff to execute a writ of possession.

H.S5. Lee, for plainiiff,

R. Nadarajah, for defendants.

McCcoMBS J, {orally):--The sheriff of the Regional
Municipality of Peel has refused to enforce a writ of
pogsession isgued by this court purguant to leave granted by a
master, This is a motien to compel the sheriff to enforce the

writ.

The issues are:

1983 CanlH 8542 {ON SC)



(a) does a sheriff have the authority to refuse to enforce a

writ of possegsion issued by this court?

(b} should an order be made compelling the sheriff to enforce

the writ of possessgion?

Thae facts

The mortgagee obtained judgment for possgession of a
residential dwelling because the mortgage had fallen into
arrears. A master of thig court subsequently granted leave to
igeue a writ of possession, which was duly lssued by a deputy
‘local registrar ten days later. The order directs the sheriff
of the Regional Municipallty of Peel to enter and téke
pogsession of a residentlal dwelling located in that district.

The sheriff refused to execute the writ, advising the
mortgagee's golicitors by letter that a purported tenant of the
subject property had provided a statutory declaration attesting
to her tenancy. The letter concluded:

at this point in time it is my intention not to execute
the Writ of Possession as to do so may be in violation of

section 46 of the Mortgages Act.

{Emphasis added)

The basis for the refusal was s, 46(1) of the Mortgages act,
R.5.0. 1950, ¢. M.40, enacted by the Mortgages Amendment Act,
1991, 8.0. 1991, c. 6, . 2, which provides: '

46 (1L} Mo person exercising rights under a mortgage may
obtain pogsegsion of residential premises from the
mortgagor's tenant except according to the provisions of the
Landlord and Tenant Act which apply to residentlal tenancies.

{Emphagis added)

The zmendment was intended in part to ensure that occupants
with lawful tenancies under the ILandloxrd and Tenant Act, R.5.0.
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1990, ¢. L.7, were protected under the provisions of that Act
when a writ of possgesglon was being sought. Under the new
amendment, hona fide tenancy rights are protected, because a
mortgagee cannot obtaln possession "except according to the
provisions of the Landlord and Tenant Act®. It follows,
therefore, that before leave to lssue a writ of possession may
lawfully be granted, the master must first be satisfied that
there 13 no occupant whose occupancy is governed by the

provislons of that Act.

Before determining whether a sheriff has the authority to
refuse to execute a writ of possession issued by the court, I
mugt first determine whether there are appropriate safeguards
in place to ensure that writs of possession are not lssued
arbitrarily, but only in accordance with principles of fairness
and with full respect accorded to the rights of occupants of
the gubject premises. I turn now to an asgsessment of that

guestion,

The procedure

After judgment for possession ig obtained, the occupants of
the premises must be giveh formal notice that possessicn will
be sought, in accordance with the procedures mandated by rule
60.10 of the Rules of Civil Procedure, and by the decision of
Master Dunn in Jamort Investments Ltd, v. Fltzgerald, [1968] 1
O.R. 541 {(Master’s Ch,}.

After notice is glven, the occcupants may apply to the court
for rellef. If they do not do so within 14 days, then an ex
parte motion for leave to igsue a writ of possesgsion may be
brought before a master. On the return of the motion, an
affidavit or other suitable evidence 18 presented, indicating,
inter alla, the names of the occupants of the property, the
circumstances of their ocvcupancy, and attesting to the fact
that notice of impending eviction hag been given. The master
then must make a determination as to whether or not any
occupant of the premises is a tenant within the meaning of that
word in the Landlord ana Tenant Act. If the occupancy is
governed by the Ack, then s. 46(1) of the Mortgages Act
precludesg the igsuance ¢f the order.
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In the casge at bar, there was waterial before the master
attegting to the fact that the purported temant was not a
tenant within the meaning of that term in the Landlord and
Tenant Act because she was excluded from the statute's
protection by operation of s. 1 "residential premises? ({(e),
which precludes protection to occupants who share the kitchen

facilities with the landlord.

On the basis of the Foregoing, I conclude that appropriate
safeguards are in place to ensure that all occupants facing
eviction from mortgaged premises are glven the opportunity to
assert their rights. Further, I am satisfied that writs of
possesgion are issued only after a judicial determination of
all the relevant issues, including whether the occupancy is
governed by the Landlord and Tenant Act

Does the sheriff have the authority to refuse to enforce a writ

of pogsession issued by this court?

A writ of possession is an order of the court. It is granted
only after a judge or master has wmade a judicial determination
which includes conaideration of the rights of the cccupants. A
sheriff is an cfficer of the court, sworn to uphold the law.
Refusal by a law enforcement officer to enforce an order of the
court can only serve to undermine respect for the judicial
gystem and bring the administration of.justice into disrepute.
A sheriff, therefore, has no discretion to refuse to execute a

writ of possession.

It follows, therefore, that this motion wust be allowed. AEn
order will go compelling the sheriff of the Regiocnal
Municipality of Peel to enforce the writ of possesgesion.

Order accordingly.

RPLT LTLT
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CITATION: Sprott Resource Lending Corp. {Re), 2013 ONSC 4350
COURT FILE NO.: CV-13-10160-00CL
DATE: 20130624

SUFERIOR COURT OF JUSTICE — ONTARIO

COMMERCIAL LIST
RE; IN THE MATTER OF Sprott Resource Lending Corp.

BEFORE: D, M Brown ],
COUNSEL: E. Srow, for the Applicant

HEARD: June 24, 2013

REASONS FOR DECISION

L Ex parte application under CBCA 5. 133(3) to extend the time for calling an annual
meeting

[1] This moming 1 adjourned, until tomorow merning, the application by Sprott Resource
Lending Comp. ("SRL”) for an order under section 133(3) of the Canada Business Corporations
Aet, B.8.C, 1985, ¢, C-44, to exlend the time for caling an annual meeting. I gave directions
requiring that notice of the application be given; Schedule “A” to these Reasons reproduces that
endorsement. I indicated i my endorsement that I would be releasing further reasons explaining

iy decision. These are they.

1L Backgronnd

[2] Under the terms of section .133(1) of the CBCA, SRL must call an annual meeiing of
shareholers by June 30, 2013. The Chief Financial Officer of SRL, Mr. James Grosdanis,
deposed that on May 9, 2013 the company announced an anual and special meeting date of June
25, 2013 and on May 29, 2013 malled a management information circular (*MIC”) to

shareholders,

[3] Mzr. Grosdanis did not disclose in his supporting affidavit that pursuant to the May 24,
2013 initial order of Mesbur J., hune 25, 2013 also had been set as the date upon which
sharehoiders would vote on a proposed Plan of Arrangement nnder the CBCA.

[41  According to Mr. Grosdanis, the United States Securities and Exchange Commission
requested a number of amendments be made to the MIC *“to clarify and/or provide additional
information with respect fo certain jtems contained therein”. ‘The details of the requested
changes were not specified in the affidavit, ‘
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[5] SRL’s Board has decided o mail an amended MIC to shareholers so that they “receive
notice of the additiopal information confained in the Amended Circular and can consider that

information prior to the annual and special mesting™,

[6] SRL bhas sought from the TSX an exfension of the date for fhe holding of its ammual
meeting untl July 23, 2013, and thersfore wishes to postpone the meeting scheduled for
tomorrow. Section 133(3) of the CBCA provides that “the corporation inay apply to the court for
an order extending the tive for caling an amwal meeting”, so the company has applied for such
an order permitting it to Lold its anmual meeting no later than July 23, 2013.

II.  Analysis

[7] I aceept counsels submission that in Jight of paragraph 11 of the order of Mesbur T,
which contained the standard model order provisions for an initial order involving a Plan of
Arrangement, the applicant may adjourn or- postpone the meeting at which shareholders will
consider and vote on the Plan without first obtaining an order of this Court. So, SRL has applied
for an extension of time fo call the meeting not to comply with the Initial Order, but fo ensure the
oolporatmn is on-side with the requivernents of CBCA4 s. 133 regarding the timing of shareholder

meetings,

[8] CBCA s. 133(3) authorizes SRL to apply to this Cowt fr an extension order in respect of
its anmual meeting, Section 248 of the CBCA provides:

Where this Act states that a person may apply fo a court, the application may be made in
a sununary nanner by petion, originating notice of motion, or otherwise as the rules of
the court provide, and subject to any order respecting notice to interested parties or costs,
or any other order the cowt thinks fit.

91  In Ontatc, as a result of Rule 14.05(2) of the Rules of Civil Procedure, proceedings
under the CBCA are brought by way of application. The practical efiect of the combined
operation of Rules 38.06 and 38.11 is that the application materials should be served on any

party “or cther perso” who Is affected by the application, As the jurisprudence of this Cowt

consistently has held, proceeding with an applicntion (or a motion) on an ex parte basis is an
extra-ordinary way of proceeding and only should ccour (i) where there is good reason to believe
that the responding party, if given notice, will act to fiustrate the process of justice before the
motion can be decided or (i) where there is simply not the time and/or means to provide notice:
Robert Half Canada Ine, v, Jeewan (2004), 71 O.R. (3d) 650 (8.C.1.); Ignagni Estate (Re), 2009

CanLIl 54768 (ON 5C).

[10]  The shareholders of SRL certainly are persons who would be affected by the order sought
on this application. 1In the only case dealing with CBCA s, 133(3) placed before me by the
applicant, Re IMAX Corp, (2007), 41 BLLR. (4*) 289 (Ont, §,C.J.), it was clear that notice of the
application had been given to shareholders and the Director wnder the CBCA4, and soms
shareholders appeared on the retum of the application fo oppose the request for an extension of
the time in which to hold an annual meeting,

2013 ONSC 4380 {Canl.ii)
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[11] In the present case, I was not prepared to deal with the application on an ex parte basis
becavde the applicant had failed fo disclose the existence of on-going Plan of Arrangement
proceedings. While 1 accept counsel’s explanation that the failue to include such information
was the wsult of an oversight, fhat oversight, in is effect, resulted in the fafwe fo disclose

T Al bt tion. — Todges learn -from —experience- that- most- stories--have—two-sides- to—thepg-—---- -

thus the preat relictance of judges to deal with requests for orders on an ex parte basis. Parties
and their counsel can never lose sight of the obligation to make the fillest and most frank
disclosure on ex parte applications or motions. Such applications mark a radical departure from
the adversarial approach to truth-finding upon which ot common law system is built and an
exception to the general {ransparenicy and openness of our cowrts when they make orders which

affect other parties.

[12] Nor would this application otherwise qualify as an appropsdate ome in which to proceed
on an ex parte basis. There was no risk of the dissipation or destruction of the subject-~matter of
the application, as in the case of a Mureva imjunction. Nor was fhe time or means lacking to
provide adequate notice, The combination of the issuance of a press release spelling out the time
and place of the retwn of the application and fhe posting of the application materials on the
applicant’s own website and/or on SEDAR afforded the opportunity to give practical notice in
the ciroumstanices, Although service of the Director under the CBCd s not required by statule,
as a moatter of practice such notice i3 given when plans of arrangement are placed before this
court,  Given that the adjournment of tomorrow's meeting will resuff in a deferal of the
consideration of the applicant’s plan of arrangement, practical sepse dictated giving notice of this
application to the Ditector.

[13] Accordingly, | gave the directions for service contained in Schedule “A” to these
Reasons, and the application will come back on before me tomorrow.

D. M, Brown T,

Date: June 24, 2013

!

2013 ONSLG 4350 (Canl.li) I
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Schedule *A”: Transcription of handwritten endorsement made June 24, 2013

No notice has been given of this application, either to sharcholders or the Director under the
CBCA. Tt therefore s proceeding on an ex parte basis, I wil release slightly longer reasons later
today, bt suffice it to say that Mr, Gosdanis filed to disclose a material fict in his affidavit —
ie. that the applicant has Plan of Arrangement proceedings before this Court and none ftem on
the agenda for tomorrow’s SH meeting is @ vote to consider that Plan. That fact should have
been disclosed. In light of the non-disclosure, I will not proceed on an ex parte basis. Service of

this application must be given as Pllows:

(1) Issuance of press release by 2 pm today advising that the application will be heard by 1ee
tomorcow, June 25/13, @ 9:30 am in Crtrn 8-6, 330 University;
(2) Posting of that press release on the applicant’s website by 2 pm today, and on SEDAR

today, if possible;
{3) Sending notice by email to the Directos of the CBCA by 2 pm today.

The press release nwst amuounce that any interested person may attend at tomorrow’s hearing
 and make submissions.

Application adj’d to June 25/13 @ 9:30 am on my list.

2013 ONSC 4356 (Canlll}
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PART [ — INTERPRETATION,
APPLICATION AND ADMINISTRATION

Rental of Residentiof Property Act Section 1

RENTAL OF RESIDENTIAL PROPERTY ACT
CHAPTER R-13.1

PART I — INTERPRETATION, APPLICATION AND ADMINISTRATION

1. Definitions

In this Act

{a) “Commission” means the [sland Regulatory and Appeals Commission established
under section 2 of the Isiand Regulatory and Appeals Commission dct R8.P.EL
1988, Cap. I-11;

(b} “co-operative housing” means a housing project that is developed, owned and
operated by a company incorporated as a co-operative under the Co-operarive
Associations det RS.P.EL 1988, Cap, C-23;

(e) repeated by 2008,¢.20,5.72;

(d) “Director” means the Director of Residential Rentai Property appointed under

section 4

(&) “effective dnte” means the date this Act comes into force;

) “fixed term rental agreement”’ means a remtal agreement with a predetermined
expiry date;

() “lessee’” means a person to whom permission is given, pursuant o a rental agreement,

to occupy residential premises and includes his assigns and legal representatives;

(h) *lessor” means the owner or other person permitting the occupation, pursuant to a
rental agreement, of residential premises and includes his heirs, assigns, personal
reprasentatives and successors in title;

) “mabile home” means a dwelling unit designed to be mobile and to be used, and that
is used, as a permanent or temporary residence;

) “mobile home park” means a parcel of land on which two or more mobile homes are
iocated;

(K “mabile home site” means a parcel of land rented as space for and on which a lessee,
under a rental agreement, is entitled to place a mobile homs;

{n “pon-profit housing” means a housing project that is developed, owned and
operated by a company incorporated as a non-profit company under Part II of the
Companies Act R.S.P.E.I 1988, Cap, C-14;

(m)  “regulations” means regulations made under this Act;

{n) “rent” means the amount of the consideration, whether or not in money, paid, given
or agreed to be paid or given by a lessee to a lessor for occupancy of residential
premises and for any service, privilege or thing that the lessor may provide for the
lessee, whether or not a separate charge is made therefor;

o PRINCE EDWARD ISLAND ) }
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PART | — INTERPRETATION,
APPLICATION AND ADMINISTRATION
Section 2 Rental of Residential Property Act

(o) “pental agreement” o “agreement” means an agreement, whether written or oral,
cxpress or implied, whereby a lessor confers upon a lessee the right to ocoupy
residential premises;
m “residentinl premises” or “premises” includes
O any house, dwelling, apattment, flat, tenement of other place that is oceupied
or may be oceupied by a natural person as a residence or that part of any such
place that is or may be occupied by a natural person as a residence, whether
such residential premises are furnished, partly furnished or unfurnished,

(ii) tand rented as a mobile home site whether or not the lessor also rents that
mobile home to the lessee,

but does not include premises exempted by the regulations;

(q) “residential property” means a building in which, and includes land on which,
residential premises are situated;

@ “gecurity deposit”™ means money or any property paid or given by a lesses of
residential premises to be held by or for the account of the lessor as security for the
performance of an obligation or the payment of a liability of the lessee;

(s) “standard form” means the standard form of a rental agreement prescribed under
section 9. 1988,c.58.5.7; 1991 c.18,5.22; 2008,¢.20,5.72(82).

2. Application

This Act applies to rental agreements existing on the effective date or entered into or renewed

on or after that date, notwithstanding any agreement, waiver or statement to the contrary.

1988,6.58,5.2.

3. Administration
Repealed by /99/,e./8,2.22.

4, Director

(L Subject to the Civil Service Aet R.S.P.EL 1988, Cap. C-8, the Commission may appoint a
person as the Director of Residential Rental Property.

Functions

(2) In addition to the functions hereinafter specifically set out, the functions of the Director
include

(a) providing information to the public to promote understanding of rights and
responsibilities under this Act;

(b) advising lessors and lessees with respect to matters relating to rental agreements;

{c) receiving and investigating allegations of violations of rental agreements, or of this
Agct or the regulations;

{d) holding hearings, giving notice thereof to the partles, delermining matters of
procedure at hearings and making decisions or orders with respect to matters relating
to the rights of lessors or lessees arising pursuant to this Act or otherwise;

(&) entering and inspecting residential premises, after serving an Inspection order, for the
purpose of carrying out his powers or duties under this Act or the regulations.

! PRINCE EDWARD ISLAND 3 %s
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PART Il — TERMS OF RENTAL
AGREEMENT NATURE OF
RELATIONSHIP

Rentol of Residential Property Act Section 5

Entry

3 A lcssor or lessee served with an inspection order puisuant to clause (2){(e) shall forthwith
; , ISP pest
permit the Director enfry to the residential premises in question.

Injunction
C)) Compliance with an inspection order may be enforced by injunction upon application by the
Directer to the court,

Powers of commissioner

5) The Director, for the purpose of any hearing, has the powers of a commissioner under the
Public Inquiries Act R,S.P.EL 1988, Cap. P-31.

Delegation

6) The Director may delegate any of his functions under this Act, with the exception of those
functions excluded by regulation.

Transitional

)] The rentalsman appointed under section 2 of the Rent Review Ac/ R.S.P.EL 1988, Cap. R-13
shall act as and be deemed to be the Director until another is appointed in his stead.

1988,c.58,8.4; 1991,¢,18,5.22,

PART Il — TERMS OF RENTAL AGREEMENT NATURE OF RELATIONSHIP

5. Nature of relationship

(D The relationship of lessor and lessee is one of contract and a rental agreement does not confer
on a lessee an interest in land.

Common law rules

(2) Subject to this Part, the common law rules respecting the effect of the breach of a material
covenant by one party to a contract on the obligation to perform by the other party apply to
rental agreements.

Frustration of contract
(3) The doctrine of frustration of contract applies to rental agreements. 1988,c.58,5.5.

STATUTORY CONDITIONS

6. Residential premises
Notwithstanding any agreement, waiver, declaration or other statement to the contrary, where
the relationship of lessor and lessee exists in respect of residential premises by virtue of this
Act or otherwise, there shall be deemed to be a rental agreement between the lessor and
fessee, with the following conditions applying as between the lessor and lessee as statutory
conditions governing the residential premises:

1. Condition of Premises

The lessor shall keep the premises in a good state of repair and fit for habitation duting the
tenancy and shall coniply with any enactment respecting standards of health, safety or

2 PRINCE EDWARD ISLAND : P
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STATUTGRY CONDITIONS
Section 6 Rental of Residenticl Property Act

housing notwithstanding any state of non-repair that may have existed at the time the
agreement was entered imnto.

2. Services

Where the lessor provides ot pays for a service or facility to the lessee that is reasonably
related to the lessee’s continued use and enjoyment of the premilses, such as heat, water,
clectric power, pgas, appliances, garbage collection, sewers or clevators, the lessot shali not
discontinue providing or paying for that service to the lessee without penmission from the
Directot.

3, Good Behaviour

The lessee and any person admitted to the premises by the Jessee shall conduct themselves in
such a manner as not to interfere with the possession, occupanecy or quiet enjoyment of other
lessees.

4, Obligation of the Lessce

The lessee shall be responsible for the ordinary cleantiness of the interior of the premises and
for the repair of damage caused by any wilful or negligent act of the lessee ot of any person
wham the lessee petmits on the premises, but not for damage caused by normal wear and
tear.

5. Subletting Premises

{1} Where a fixed term rental agreement is for a period greater than six months, the lessee
may assign or sublet the premises subject to the consent of the lessor, which consent will not
unreasonably be withheld or charged for unless the fessor has actually incurred expense in
vespect of the grant of consent, in which case he shall be entitied to recover such reasonable
expenses as were actually incurred.

{2} Subsection (1) does not apply to
(2) 4 rentat agreement in respect of residential premises that are developed under
the National Housing Act R.S.C. 1985, Chap, N-11 or the Housing
Corporation Act R.S.P.EL 1988, Cap. H-11 and are administered by or for
the Government of Canada, the Government of the province, or an agency

thersaf;

(b non-profit housing; o

{c) co-operative hoysing whete the lessee is a member of the housing co-
operative,

6. Entry of Premises

Except in the case of an emergency, the lessor shall not enter the premises without the
consent of the lessee unless the lessor has served written notice stating the date and time of
the entry to the lessee at least twenty-four hours in advance of the entry and the time stated is
between the hours of 9 am. and 9 p.m,

7. Entry Doors

Except by mutual consent, the Iessor or the lessee shall not during occupancy under the rental
agreement alter or cause to be altered the lock or locking system on any door that gives entry
to the premises.

8. Late Payment Penailty

Where the rental agreement containg provision for a monetary penalty for late payment of
rent, the monetary penalty shall not exceed one per cent per month of the monthly rent.

Page 8
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STATUTORY CONDITIONS RESPECTING
MOBILE HOMES AND SITES

Rental of Residential Praperty Act Section 7

9. Quiet Enjoyment

The lessee shall have quiet enjoyment of the residential premises, and shall not be barred
from free access to them during the term of the rental agreement.

10, Delivery of Possession
Where notice of termination has been given in accordance with this Act, and all remedies in

relation thereto have been exhausted, the lessee shall defiver up possession of the residential
premises. 1988,c.58,4.6.

STATUTORY CONDITIONS RESPECTING MOBILE HOMES AND SITES

7. Mobile homes

I addition to the statutory conditions set out in section 6, the following statutory conditions
apply in respect of an agreement to renf a mobile home site or a mobile home;

. 1. Other than withholding, on reasonable grounds, his consent to a subletting of the mobile

home site, the lessor shall nof restrict in any way the right of 2 lessee of a mobile home site
from selling, renting or otherwise parting with the possession of a mobile home owned by the
lessee.
2. The lessor shall not teceive any compensation or benefit from any negotiations of the
lessee to trade, sell, rent or otherwise part with possession of a mobile home sltuate on that
site, unless provided for in a separate written agency agrecinent that is entered into by the
lessee after the lessee has entered into the rental agreement and has moved onto the site.

3, (1) The lessor of a mobile home site shall not require a lessee to pay a fee whers the lessee
is moving a mobile home to or from a site.

(2) Subsection (1) does not preclude a lessor from requiring a lessee to pay any reascnable
expenses or damages which the lessor has actually incurred as a result of the moving or

removing,

4, (1) Except as provided in this condition, the lessor shall not restrict in any way the right of
the lessee to purchase goods or services from the person of the lessee’s choice,

(2) The lessor may set reasonabie standards for mobile home equipment.

5. The lessor is responsible for compliance with any municipal bylaws ot other enactment in
respect of the common areas of the maobile home park and the services provided by the lessor
to the lessee in the mobile home park.

6. The lessee is responsible for compliance with any municipal bylaws or other enactment in
respect of the mobile home and the mobile home site on which it is located to the extent that
the lessor is not responsible. 7988,¢.58..7.

ENFORCEMENT OF STATUTORY OR OTHER CONDITIONS

8. Enforcement
Where a lessor or lessee fails to comply ‘with a statutory condition or any other condition or
covenant of a rental agreement, a person may make written application to the Director
indicating the condition or covenant afleged to have been contravened and seeking a remedy,
and the Director shall investigate the matter and may

+ PRENCE EDWARD ISLAND .
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STANDARD FORM OF RENTAL
AGREEMENT

Section 9 Rental of Residential Property Act
(a) inspect the residential premises or have them inspected by an appropriate authority;
(5 prohibit the discontinuance of any services;
() authorize the discontinuance of any service and make an appropriate adjustment to
the rent;
'G)) authorize the subletting or assigning of the rental agreement;

(d.1) make a finding that an amount of rent is owed or that a security deposit, or part
thereof, should be forfeited or returned;

(d.2) order that an amount found to be owed be paid;

(d.3)  order that possession of the residential premises be surrendered to the lessor and
directing the sheriff to put the lessor in possession;

(e) authorize the termination of the rental agreement in accordance with sectiofn 11;

(e.1) make an order respecting the disposal of abandoned or apparently abandoned
personal property including the appropriate disposition of any proceeds realized from
an authotized sale; or

(f) make such other decision or order as he considers necessary to ensure compliance
with, or to remedy a violation of, this Act or the rental agreement. /988,¢.58.5.8;
1990,c.53,5.1; 1998,¢.100,5.1.

8.1 Fillng of erder in Supreme Court

n ‘Where the Director has made an order and no appeal has been taken within the time specified
in subsection 25(1}, the lessor o lessee may file the order it the court.
Effect of filing

2) Where an order is filed pursuant to subsection (1), it may be enforced as il it were an order of
the couit. /990,¢.53,5.2.

STANDARD FORM OF RENTAL AGREEMENT

9. Standard form

(¢))] The Lieutenant Govetnor in Council may make regulations prescribing the standard form of
renfal agreement.
Whitten rental agreements

2) A lessor and lessee who enter into a wiitten rental agreement or renew a written rental
agreement and who do not sign the standard form are deemed to have done 50 and all the
provisions of this Act and the standard form apply.
Oral rental agreements

(3 A lessor and lessee who have an oral rental agreement and do not sign a standard form are
deemed to have done so and all the provisions of this Act and the standard form apply.
Additional terms of rental agreement

{4 In addition to the statutory conditions, a lessor and lessee may provide in a rental agreement
for other benefits and obligations that do not conflict with this Act or the provisions of the
standard form.

. PRINCE EDWARD ISLAND 3%
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SECURITY DEPOQSITS
Rental of Residential Property Act Section 10

tdem

5 An additional benefit or obligation is void unless it appears on both the lessor’s and Jessee’s
copy of the rental agreemer,
Alteration

6) Any alteration or deletion from provisions the standard forin is required to contain is void.

Items Included in standard form
(N The standard form prescribed under subsection (1) shall include

(a) the names of the parties;
(b) the address or a description of the location of the residential property;
() the term of the agreement;

(d) the rent payable under the agreement;

(e) whether or not a security deposit is required;

® the statutory conditions; and

() the terms under which the agreement may be terminated. /988,¢.58,5.2.

SECURITY DEPOSITS

10, Maximum security deposit

(O The lessor may, upon entering into a rental agreement, request from a lessee a security
deposit not exceeding
(a) in the case of a rental agreement where the rent is paid weekly, the equivalent of the

rent per weel; ;
(b) it any other case, the equivalent of the rent per month i

that is or would be required to be paid for the residential premises.

Trust

(2) Subject to subsection (5), a security deposit or the proceeds thereof shall be held in trust by
the lessor and, if in money, shall be deposited in a trust account at a chartered bank, trust
company ot credit union within the province.

Rate of interest
3) The lessor shall credit interest to the lessee on the full amount or value of the security deposit

(a) at the rate of six per cent per annum before April 20, 1981;

(b) from April 20, 1981 until the effective date, at the rate of ten per cent per annurm;

(e) from the effective dafe until the end of the calendar year 1988, at the rate of intercst
payable on provincial deposit receipts on the effective date, less two per cent;

(d) for each year thereafter, at the rate of interest payable on provincial deposit receipts
on the first business day of each year, less two per cent,

during the time the security deposit is held by the lessor,

Return of security deposit

4 Subject to subsection (5), the security deposit, together with the interest set out in
subsection (3) shall be returned to the lessee within ten days of the date en which the lessee
delivers up possession of the residential premises.

RINCE EDWARD ISLAND .
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SECURITY DEPOSITS
Sectjon 10 Rental of Residentiual Property Act

(3)

(6}

M

(8)

9

(10)

(1

(12)

Retention from deposit to cover damage

The lessor may retain all or part of a secutity deposit and interest thereon where he believes
the lessee is liable to the lessor for damage to the residential premises caused by a breach of
statutory condition 4, or for outstanding rent, provided that the lessor, within ten days of the
date on which the lessee delivers up possession of the residential premises or such longer
period as the Director may permit, serves the lessee with a notice of intention to retain
security deposit in the form preseribed by regnlation.

Balance to be returned

Where the lessor retains part of a security deposit under subsection (5), he shall return the
remainder of the security deposit with interest to the lessee with the notice referred to in that
subsection.

Application for determination by Director

A lessee served with a notice under subsection (5) may, within fifteen days of the date of

service or such longer period as the Director may permit, apply to the Director in the form
preseribed by regulation for a determination on the disposition of the security deposit, in
which case he shall serve a copy of the application on the lessor.

Retention in absence of application

Where no application is made by the lessee pursuant fo subsection (7), the lessor may retain
the security deposit or such portion thereof as claimed in his notice.

Delivery of deposit

Where the lessee makes an application pursuant to subsection (7), the lessor shall, not later
than five days after service on him of the application, deliver to the Director the amount of
the security deposit and accumulated interest which he has retained and, if he fails to do so,
the Director may issue an order directing him to do so within such time as may be specified
in the order.

Determination

The Director shall investigate all applications made pursuant o subsection (7) and make such
determination with respect to them in such manner as he deems appropriate and just.

Reports

The lessor shall file with the Director such reports as may be required hy regulations with
respect to security deposits held in trust.

Obligations of new lessor

A person who acquites the interest of a lessor in residential premises, whether by purchase,
morigage sale or otherwise, has the rights and is subject to the obligations of the previous
lessor with respect to a security deposit paid to the previous lessor. 1988,6.58,s.10; 1990,¢.53,5.3;
1998,¢.100,5.2.

Page 12
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PART Hif — TERMINATION OF RENTAL
AGREEMENT

Rental of Residential Property Act Section 11

11.
(D

(2)

2.1}

E))

12,

13.
)

2)

PART Il — TERMINATION OF RENTAL AGREEMENT
NOTICE BY LESSEE

Notice of termination

A lessee may terminate a vental agreement by serving on the lessor a notice of termination
which complies with section 18,

Service of notice by lessee

Where prermises are let under a fixed term rental agreement,

{(a) a notice of termination shall be served by the lessee not less than sixty days before
the expiry of the term; and

() service pursuant to clause (&), tfenminates the rental agreement as of the last day of the
term.

Idem

Where premises are let by rental agreement from month to month or week to week,

(a) a notice of termination shall be served by the lessee on ot before the due date for the

payment of rent; and

(b) service pursuant to clause (a) terminates the rental agreement on the day preceding
the day that would otherwise be the next rental payment due date following the daie
referred to in clause (a).

Agreements deemed to be monthly

For the purposes of subsection (2), where the premises are let for periods that are greater than
a week and less than a month, they shall be deemed to be let from month to month,

1988,¢.58,5. 11, 1998,¢.6,5. 1.

GROUNDS FOR TERMINATION BY LESSOR

Termination hy lessor

A lessor shall not terminate a rental agreement, whether of fixed or indeterminate duration,
other than for a cause set ont in section 13, 14 or 15, 7988,¢.58.5.12,

Failure to pay rent

Where a lessee fails to pay rent in aceordance with the rental agreement, the lessor may, on
any day following the day the rent was due, serve the lessee with a notice of termination to be
effective not earlier than twenty days after the date it is served.

Payment of rent after notice

A lessee may, within ten days of being served with a notice of termination under
subsection (1) deliver to the lessor all the rent due as of that date, whereupon the notice shall
be void. .

& |
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PART Il — TERMINATION OF RENTAL

AGREEMENT
Section 14 Rental of Residential Property Act

Persistent fate payment

€)) Where a lessee is persistently or habitually late in the payment of rent the lessor may apply to
the Director for such ordet, including termination of the rental agreement as the Director
considers just.

Application

(4 This section applies in place of all other remedies, statutory or otherwise, for failure to pay
rent. 1988,¢.58,5.13.

14, Grounds for termination

n The lessor may also serve a notice of termination upon the lessee where

(a) statisory condition 3 or 4, or any other term of rental agreement has been breached,
other than faiture to pay rent;

(b occupancy by the lessee has resulted in the residential property or residential
premises being damaged to an extent that exceeds reasonable wear and tear, and the
lessee has failed within a reasonable time after the damage occwred to take the
necessary steps to tepair the damage;

{c) the lessee has failed to give, within thirty days after the date he entered into a rental
agreement, the security deposit requested pursuant to section 10;

(d) the lessee has knowingly misrepresented the residential property or residential
premises to a prospective lessee or purchaser of the residential property or residential
premiises;

(e) the safety or other lawful right or interest of the lessor or other lessee in the
residential property has been seriously impaired by an act or omission of the lessee or
a person permitied in or on the residential property or residential premises by him;

® the number of persons permanently occupying the residential premises violates
public health or fire safety standards prescribed by any Act or regulations;

(2] the residential premises must be vacated to comply with an order by a provincial,
regional or municipal government authority respecting zoming, health, safety,
building or fire prevention standards;

(h) the lessee has purported to assign or sublet the residential premises in violation of
this Act;

(1) the rental agreement is for a fixed term with an option o renew and the lessee has not
exercised the option.

Service

) Subject to subsection (3), a notice of termination pursuant te subsection (1) shall

(a) in the case of a monith to month or fixed term rental agreement, be served not less
than one month before the date on which it is to be effective,

(b} in the case of a week to week rental agreement, be served not less than one week
before the date on which it is to be effective,

. Application for early termination
(3) Where notice has been given for any of the reasons set out in subsection (1), the Director
may, upon the application of the lessor, order that the termination be effective carlier than the

date provided for in subsection (2).

} RINCE EDWARD ISLAND
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PARY Il — TERMINATION OF RENTAL
AGREEMENT

Rental of Residential Property Act Section 15

Hearing

4 An application made by a lessor pursuant fo subsection (3) shall be heard at the same time as
any application made by the lessee pursuant to subsection 16(1).

Copy
{(5) The lessor shall serve the lessee with a copy of an application of the lessor under
subsection (3). 1988.c.58,5.14; 1990,6.53.5.4.

15. Personal use, renovations, ete.
(D ‘Whete the lessor in good faith seeks to
(a) have possession of the premises for occupation by himself, his spouse, children or
parents, or the parents of his spouse;
(b) convert the premises to a use other than residential use;
(c) renovate the premises where the nature of the renovations are advised to the lessee
and are such that the renovations cannot be carried out while the lessee occupies the
premises;

(d) demolish the premises,

the lessor may serve the lessee with a notice of termination to be effective not less than two
months after it is served.

Notice of termination where purchaser seeks vacant possession

(1.1)  Where
(a) the lessor is the owner of residential premises comprising not more than two rental
units;
(b) thti1 lessar enters into an agreement of sale of the residential premises to a purchaser;
atl

{c) the purchaser has sworn an affidavit that he wishes to have possession of the
premises for occupation by himself, his spouse, children or parents or the parents of
his spouse,

the lessor may serve the lessee with a notice of termination to be effective not less than two

months after it is served and the nofice shafl be accompanied by a copy of the affidavit

referred to in clause {(c).

Mobile home sites

(2) Notwithstanding subsection (1), where a lessor serves a npotice of termination under this
section respecting a mobile home site, other than where the lessee is renting a mobile home
and the mobile home site under a single rental agreement, the period of notice shall not be
less than six months.

Early termination by lessee
3) Where a lessor serves a lessee notice of terminalion under this section, the Jessee may, at any

time during the period of notice

(a) give to the lessor at least ten days written notice of a termination date earlier than that
specified by the lessor; and

{b) pay the lessor, on the date he gives notice of termination under clause (a), the
proportionate amount of rent due up to the date the earlier terinination is specified to
be effective, or, where the rent has been paid in advance, claim and receive from the
lessor reimburserment of that proportionate amount. 7988,c.58,5.15; 1990,c.53,5.5.
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PARTIll — TERMINATION OF RENTAL

AGREEMENT
Section 16 Rentol of Residential Property Act
PROCEDURE

16. Application to set aside notice

(1) A lessee who has received notice of temnination for any of the reasons set out in section 13 ar
14 may apply to the Director for an order setting aside the notice.
Application to set aside notice - section 15

(1.1) A lessee who has received notice of termination for any of the reasons set out in section 15
may apply to the Director for an order setting aside the notice,
Idem

{2) An application under subsection (1) shall be made by a lessee not later than ten days after
being served with the notice.
Time for application

(2.1)  An application under subsection (1.1) shall be made by a lessee not later than tweaty days
after being served with the notice.
idem .

€)] Where the lessee does not bring an application to set aside the nctice, he shall be deemed to
have accepled the termination on the effective date of the nofice,
Copy

4 The lessee shall serve the lessor with a copy of an application of the lessee under
subsection (1) or (1.1). 1988,6.58,5.16; 1990,6.53,5.6; 2019,c.16,5.1.

17. Expiration of fixed term agreement

O Except as provided in subsection (2),a fixed term rental agreement which has not been
terminated pursuant to section 11, 13, 14 or 15 shall be deemed upon jts expiration fo be
converted to a month to month rental agreement.
Deemed termination

(2) With respect to premises licensed under the Towrism Industry Act RS.P.EL 1988, Cap. T-
3.3, a fixed term rental agreement for a continuous period of one month or more which has
not been tenminated pursuant to section 11, 13, 14, or 15, shall be deemed to be terminated on
the expiry date. 1988,c.58,5.17; 1998.c.100,5.3,

18. Form of notice

m A lessor and lessee shall give notice fo terminate in writing in the forn prescribed by
regulation.
Content of notice

{2} A notice to terminate
{a) shall be signed by the person giving the notice, or his agent;
(b} shall identify the premises in respect of which the notice is given;
{c) shall state the date on which the notice is to be effective; and
{d) where notice is given by the lessor, shall state the reasons for the termination,

1988,c.58,5.18,
\ RINCE EDWARD ISLAND 4
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PART IV — RENT INCREASES

Rental of Residential Property Act Section 19

19.

M

@

20,

21,

22,

23.
(D

@

OVERHOLDING LESSEES

Overhoiding lessee

A lessor is entitled to compensation for the use and occupation of premises after the rental
agreement has been terminated by notice.

Burden of proof

The burden of proof that the notice has been waived or the rental agreement has been
reinstated or a new rental agreement created is upon the person so claiming, 7988,¢.58,5.19.

PART IV — RENT INCREASES

Application

Sections 21 and 23 do not apply to

(a) residential premises that are developed and financed under the National Housing Act
or the Housing Corporation Aet and are administered by or for the Government of
Canada, the Government of the province, or an agency thereof}

(b)  non-profit housing; or

(c) co-operative housing where the lessee is a member of the housing co-operative.
7988,¢.58,5.21,

Frequency of rent increase

The rent payable for residential premises shail not be increased until twelve months have
elapsed since the date of any previous increase or, in the case of residential premises not
previously rented, the date on which rent was first charged. 7988058521,

Notice of rent increase
Every notice of increase of rent for residential premises shall

{a) be in writing in the form prescribed by regulation; and
{b) be served on the lessce
)] in the case of a weekly agreement, at least three weeks before the date on
which it is to take effect,

(ii) in the case of a monthly agreement, at least three months before the date on
which it is to take effect, 1988,2.58,5.22.

Permitted increase

Except as provided in subsection (3) and notwithstanding the terms of any rental agreement,
the amount of any rent increase between January 1 and December 31 of any year shall not
exceed the percentage amount which is established by an order of the Commission and
published in the Gazette.

Representations

The Director shall invite written representations from lessors and lessees to assist in
establishing the annual prescribed percentage rent increase.

m
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PART IV — RENT INCREASES .
Section 23 Rental of Residential Property Act

Application for addltional increase

3) Where the lessor seeks a rent increase greater than the amount permitted by subsection (1),
the lessor shall apply to the Director for approval of the proposed increase not later than ten
days after notifying the lessee.

Application for review by lesses

C))] Where the lessor seeks a rent increase equal to or less than the percentage amount permitted
by subsection (1), the lessee may apply to the Director, not later than ten days after being
served with the notice of rent inerease, to have the Director review the rent increase being
sought.

Form

6)) An application pursuant to subsection (3} or (4) shall be made on the form prescribed by
regulation and a copy of the application shall be served on the other party.

Notice of hearing

{6) Upon receipt of an application pursuant to subsection (3) or {4), the Director shall within ten
days give written notice to the lessor and lessee of the date, time, and place which he has
fixed for a heating of the application.

Infermation

¢)) The lessor and lessee shall supply any information requested by the Director for the purpose
of assessing the application, and all information provided to the Director shall be availabie to
both parties, who shall preserve confidentiality with respect to it.

Factors considered

& At the hearing both parties are entitled to appear and be heard and the Director shall consider
the following factors:

(a) whether the increase in rent is necessary in order to prevent the lessor sustaining a
financial loss in the operation of the building in which the premises are sifuate;

&) increased operating costs or capital expendifures as advised by the lessor;

(c) the expectation of the lessor to have a reasonable return on his capital investinent;

{(d) such other matters as may be presctibed by the regulations,

Decision

e)] After hearing and considering the application the Director tnay
{(a) approve the rent increase;

(b) apptove a rent increase of such lower amount as he may specify, and shall give
wrilten notice of his decision, and the reasons therefor, to all parties within thirty
days of the date of the hearing.

Increase frozen pending decision

(10)  Where an application has been made pursuant to subsection (3) or (4), the lessor shall not
charge or collect a rent increase pending the outcome of that application. 1988,¢.585.23;
1991,¢.18,5.22

Page 18
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PART V ~— APPEALS TO RESIDENTIAL
RENTAL PROPERTY BOARDS

Rental of Residentfal Property Act Section 24

PART V — APPEALS TO RESIDENTIAL RENTAL PROPERTY BOARDS

24, Rental Boards
Repealed by 1991,¢.18,5.22.

25. Appeal

¢} Any party to a decision or order of the Diiector, if the party has appeared or been represented
at the Hearing before the Director, may appeal therefrom by serving on the Commission,
within twenty days after receipt of the decision or order of the Director; a notice of appeal in
the form prescribed by regulation.

Hearing
@ Appeals made to the Cominission shall be heard by it within thirly days of receipt of the
appeal.

Decision binding if no appeal

3N Where an appeal is not made under subsection (1), the parties are deemed to have accepted
the decision of the Director and the decision is final. 7988,¢.58.5.25; 1990,c.53,5.7; 1991,c.34,5.1,2;
1991,6.18,5.22.

26. Procedure

4] An appeal to the Commission shall be by way of a fe-hearing, and the Commission may
receive and accept such evidence and information on gath or affidavit as in its discretion it
considers fit and make such decision or order as the Director is authorized to make under this

Act.

Appeal to Supreme Court

(2) A lessor or lessee may, within fifteen days of the decision of the Comnmission, appeal {o the
caurt on a question of law only.
Rules

(3) The rudes of court governing appeals apply to an appeal under subsection (2).

Filing of order in Supreme Coury

4 Where the Commission has confirined, reversed or vatied an order of the Director and no-
appeal has been taken within the time specified in subsection (2), the lessor or lessee may file
the order in the coutt,

Effect of filing

5) Where an order i filed pursuamt to subsection (4), it may be enforced as if it were an order of
the court, 1988,¢.58,5.26; ]990,¢.53,5.8; 1991,¢. 18,522,

PART VI — GENERAL

27. Abolition of distrass

The remedy of distress 1s abolished and no lessor shall distrain foi default in the payment of
rent. 7983,¢.58,2.27.

1
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PART VI —

GENERAL

Section 28 Rental of Residential Property Act

28,
M

@

€)

(4)

(%)

(6)

(7

®

29,

Property left by lessee

The Jessee is not entitled to leave personal property in the 1esldent1a1 premises after the rental
agreement has terminated.

Application for an order

Where a lessee has abandoned or apparently abandoned personal property in the residential
premises after the rental agteement has terminated, the lessor may apply in the form
prescribed by regutation to the Divector for an order with respect to disposal of the property.

Idem

An application pursuant to subsection (2) may be made ex parte, and shall set out the facts
from which abandomnent is inferred, and a detailed list of the abandoned property.

Qrder

The Director, in an application pursuant to subsection (2}, may make such order as he deems
just and fit in the circumstances,

Payment to lessor

Where, as part of an order, the disposal of the personal property involves the sale of that
property, the Director may authorize a payment to the lessor out of the proceeds of the sale to
cover the reasonable costs incurred by the lessor in moving, storing and selling the personal

property.

Trust

The Director shall hold any proceeds remaining from the sale, after authorized expenditures,
in frust to the credit of the former lessee and, if the former lessee does not claim the
remaining proceeds within two years of the sale, the Director shall forward the unclaimed
proceeds ta the Department of Finance as part of the Province of Prince Edward Island’s
Operating Fund.

Good faith purchaser

A purchaser in good faith of an item of personal propetty soid under the provisions of this
section shall, subject to the Persenal Praoperty Securily Act RS PEIL 1988, Cap. P-1.1 be
deemed to have acquired good title to the property, fiee and clear of any other interest.

No liability

Where a person removes, sells or otherwise disposes of personal property under this section
in accordance with an order of the Director, neither that person nor the Director nor any
person acting on behalf of the Director shall be iiable in any action taken by the owner of the
personial property in respect of the removal, storage or disposition of the property.
1988,0.58,5.28; 1998,c.100,5.4; 2010,¢.31,5.3; 2012,¢.17,5.2) 2}15,¢.28,5.3.

Mitigation

If the lessee abandons the premises or terminates the rental agreement otherwise than in
aceordance with this Act, the lessor shall miligate any damages that may be caused by the
abandonment or termination o the extent that a party to a contract is required by law to
mitigate damages. /988,c.58,5.29.
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PART VI — GENERAL

Rental of Residential Property Act Section 30

30. Pelivery of copy of rental agreement

(1) Where a rental agreement in writing is executed by a lesses, the lessor shall ensure that a
fully executed duplicatc original copy of the apgreement is delivered to the lessee at the time
of signing or within twenty-one days after the lessee signed the agreement.
Failure to deliver, effect of

) Where subsection (1) is not complied with, only the provisions of this Act and the standard
form rental agreement are binding upon the lessee, and the lessce is not bound by any
additional terms contained in the written agreement unless and uniil it is served on him in
accordance with subsection (1).
Existing agreaments

(3) Where a written rental agreement has been entered into before the effective date and the
lessee has not been supplied with a copy of the agreement, the lessor shall, within twenty-one
days of the effective date deliver a copy of the agreement to the lessee in compliance with
subsection (1), 1988,¢.58,5.30,

31. information to be supplied to lessee

(1) The lessor shall at the time of entering into the rental agreement provide the lessee with the
following information in writing:
(a) the name and address of the lessor;
()] the name and telephone number of the person responsibie for the pretnises.
Muitiple units, notice to be posted

(2) Where the lessor rents more than one residential premnises in the same building and retains
possession of part for the use of all lessees in common, the lessor shall post and maintain
posted in the common area a notice giving the information required by subsection (1).
1988,0.58,5.31,

32, Time fimitations, effect of appeal
Where an appeal is made under this Act the time limited for giving any notice or doing any
other thing under this Act is suspended from the day on which the appeal is filed and
commences to run again from the day on which the decision on the appeal is made,
1988,¢.58,5.32.

33. Service of notices

(1) Any notice, process or document to be served by or on a lessor, lessee or the Director or the

Comunission is sufficiently served if

(a) delivered personally; or
(b} sent by ordinary, certified or registered mail
{) fo the lessor at the address given under section 31,

(ii) to the lessee at the address of the premises,
(iif)  to the Director at the address of his office;
(iv)  tothe Commission at the address of its office.
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PART Vi

— GENERAL

Section 34 ‘ Rental of Residential Property Act

@

()

34,

35.

36.

37

Substituted service

Where a notice cannot be delivered personally to a lessee by reason of his absence from the
premises or by reason of his evading service, the notice may be served on the lessee

(a) by serving it on any adult person who apparently resides with the lessee;

(b) by posting it in a conspicuous place upon some part of the premises or a door leading
thereto; or

(c) by sending it by ordinary, certified or registered mail to the lessee at the address
where he resides.

Idem

Whete a document is delivered by ordinary mail, it is deemed to have been deliveraed on the
third day after the date of mailing. 1988,¢.58,5.33; 199/,c.18,5.22.

Offences

Any person who violates or fails to comply with any order, direction or other requirement of
a Commission or the Director or confravenes any provision of this Act, or any lessor who
takes action against a lessee because of resort by the lessee to any governmental authority in
respect of the residential premises or because the lessee attempts to enforce or secure his
rights under this Act, is guilty of an offence punishable on summary conviction and is liable
to a fine of not more than two thousand dollars. 7948,c.58,5.34; 1991,0.18,5.22,

Regulations
The Lieutenant Governor in Council may make regulations. 7997,¢.18.5.22.

Injunctions
Repealed by 71990,c.53,5.9.

Repeals
Repeals. 1088,¢,58,5.37.
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Sheriffs Act Section 1

2.

()

2

3

(4)

€y

SHERIFFS ACT
CHAPTER 5-4.1

Definitions

In this Act

(a) “Minister” means the Minister of Justice and Public Safety and Attorney General;

{b) “process” includes any writ, petition, watrant, subpoena, notice or order issued for
the purpose of any legal proceeding;

{c) “Registrar” means the Registrar of the Couwrt of Appeal and the Supreme Cowrt
appointed, or deemed to be appointed, under subsection 28(1) of the Judicature Act
R.S.P.EL 1988, Cap. J-2.1. 1990, c60, sf; 199, .38, 8.1; 1993, .29, s.d; 1997,c.20,5.3;
2000,¢.5,5.3; 2008,¢.20,5.72¢84); 201 0,c.14,5.3; 2012,¢.17,5.2; 2015,€.43,5.1.

Appointment of sheriffs

There tmay be appointed puisuafit to the. Civil Service Act R.S.P.E.L 1988, Cap. C-8,

{a) a sheriff for Queens County;
{b) a sheriff for Prince County;
{c) a sheriff for Kings County;

() such other employees as are considered necessary to enabie the sheriffs to carry out
their duties,

Chief Sheriff

The Minister may designate one of the persons referred to in subsection (1) as Chief Sheriff
who shall be responsible for the administration and supervision of shetiff services in the
provinee.

Deputy sheriffs

The Minister may appoint one or more persons as a deputy sheriff and assist a sheriff in the
performance of his functions, and any person so appointed shall have all the powers and
authority of a sheriff.

Oath of office

A shetiff and a deputy sheriff shall take an oath of office in such form as the Registrar may
direct, 1990, c.60, £.2; 1991, .38, 5.2; 1993, .29, s.4; 2015,¢.43,5.2.

Officer of court
A sheriff' is an officet of all the courts in the provinee.

1
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Section 4 Sheriffs Act

Jurisdiction

(2) A sheriff, notwithstanding subsection 2(1), shall have jurisdiction throughout the province.
1990, ¢.60, 5.3.
4, Functions
4)) A sherifT shall
{a) serve any process for the purposes of a proceeding before the courts;
{b) execute any order of the court and attach or seize any property pufsuarf 1o such
order;
() where so appointed under the Court Security Act R.S.P.E.l. 1988, Cap. C-27.1, act as
a seowrity officer;
(d) perform such other functions as the Registrar may direct.
Directions
2) The Registrar may give directions to a sheriff with respect to the performance of his
functions. 1990, c.60, s.4; 1991, ¢.38, 5.2,
5. Costs, service by other persons
Repealed by 7998,c.8.5.1.
6. Responsibility of solicitor for costs
A solicitor or other agent whose name appears on any process served by a sheriff is
responsible to the sheriff for payment of the fees and expenses of service. /990, ¢.60, 5.6.
7. Costs in advance
A sheriff is not required to effect execution or seizure under any process uniess, where
demanded by him, all reasonably anticipated costs of the process are first paid to the sheriff,
or an undertaking satisfactory to him is glven by the person initiating the process. 7996, c.60,
87
8, Records
Each sheriff shall maintain a complete record of all fees received and expenses incutred in the
execution of his functions and shall submit a written account thereof to the Registrar at such
intervals as the Registrar may determine. /990, ¢.60, s.&; 1991, €.38, 5.2,
S, Offences
(1) Mo sheriff shali, directly or indirectly,
(2) demand or receive any reward or fee, other than the fees prescribed under section 10,
for performing or not performing his duties;
{(b) perform any duty in a personal capacity that could be performed in his official
capacity;
{c) acquire any property disposed of under execution by a sheriff,
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Sheriffs Act Section 10

Penalty

{2) Any person who contravenes subsection (1) is guilty of an offence and liable on summary
conviction to a fine not exceeding $500. 1990, .60, 5.9.

10 Fees

(H The fees for services performed by a sheriff shall be those prescribed under the Court Fees
Act R.8.P.EL 1988, Cap. C-27.001,

Idem

(2) Fees received by a sheriff appointed pursuant to subsection 2(1) shall be paid into the
Operating Fund. 7990, ¢.60, 5.10; 1997,6.20,5.3; 2012,0.10,5.5.

11, Regulations
The Lisutenant Governor in Council may 1ake regulations. 7996, .60, .11,

12, Repeal
Act repealed. 1990, ¢.60, 5.12.

13. Transitional
The persons holding the offices of sheriff for Queens County and sheriff for Prince County on
the day this Act comes into force shall continue to hold office and shall be deemed to have
been appointed as sheriff for Queens County and Prince County respectively pursuant to
subsection 2(1). 1990, ¢.60, 5.13.

afts, PRINCE EDWARD ISEAND Current to: December 2, 2015 Page 5
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COMMENCEMENT OF PROCEEDINGS
RULE 14
ORIGINATING YROCESS

HOW PROCEEDING COMMIENCED
By Issuing Originating Process

14.01 (1) Al civil proceedings shall be commenced by the issuing of an
originating process by the registrar of the court except wherte a statute
provides otherwise and as provided in subrule (2).

Exceptions

{2) A counterclaim that is only against persons who are already parties fo
the main action, and a crossclaim, shall be commenced by the delivery
of the pleading containing the counterclaim or crossclaim, and the
pleading need not be issued,

Where Leave Required
(3) Where leave to commeiice a proceeding is required, it shall be obtained
by motion,

Relying on Subsequent Fact

(4) A parly inay rely on a fact that cccurs afler the commenceinent of a
proceeding, even though the fact gives rise to a new claim or defence,
and, if necessary, may move to amend an originating process or
pleading to allege the fact,

PROCEEDING BY ACTION AS GENERAL RULE

14.02 Every proceeding in the court shall be by action, except where a statute or
these rules provide otherwise.

ACTIONS - BY STATEMENT OF CLAIM OR NOTICE OF ACTION
Statement of Claim

14.03 (1) The originating process for the commencement of an action is a
statement of claim (Form 14A (general) or 14B (mortgage actions)),
and designation of address for service (Form J6A.1), except as
provided by,

() subrule (2) (notice of action);

{b) Rule 14.04 (divorce petition);

{c) Rule27.03 (counterclaim against person not already a party);
(d) subrule 29.02(1} (third party ciaim);

(e) Rule29.11 (fourth and subsequent party claims);




() Rule 76 (winding up of a company);

(g) Rule?77 (proceeding under Comtroverted Elections (Provincial)
Act);

{(h) Rule 78 (proceeding under Controverfed Election Act
{Canada)),and

(i}  aproceeding authorized by any statute of Prince Edward Island
or Canada to be commenced by petition.

Notice of Action

@

&)

Q)

Where there is insufficient time to prepare a statement of claim, an
action other than a divorce action may be commenced by the issuing of
a notice of action (Form 14C) that contains a short statement of the
nature of the claim.

Where 4 notice of action is used, the plaintiff shall file a statement of
claim (Form 14D) and designation of address for service (Form
16A.1) within thirty days after the notice of action is issued, and no
statement of claim shall be filed thereafter except with the written
consent of the defendant or with leave of the court obtained on notice
to the defendant.

The notice of action shall not be served separately from the staternent
of claim.

Information for Court Use
(4.1) Form 14F (Information for court use) shall be filed together with Form

14A, 14B, or 14C, as the case may be, as well as Forms [14E and 68A.

Statement of Claim may Alter or Exfend Claim

(5)

In an action commenced by issuing a notice of action, the statement of
claim may alter or extend the claim stated in the notice of action.

DIVORCE ACTIONS - BY PETITION
14.04 The originating process for the commencement of a divorce action is a

petition for divorce (Form 70A) and a designation of address for service
{Form 16A.1) except as provided by subrule 70.09(6) (counterpetition against
person not already a party).

APPLICATIONS - BY NOTICE OF APPLICATION

Notice of Application

14.05 (1)

The originating process for the commencetnent of an application is a
notice of application (Form 14E, 68A or 74A) and a designation of
address for service (Form 16A.1).

Application under Statute to Supreme Court




@

Where a statute authorizes the commencement of a proceeding by an
application to the Supreme Court or a judge thereof, the proceeding
may be brought by application.

Application Under Rules

{3) A proceeding may be brought by application where these rules
authorize the commencement of a proceeding by application or where
the reliefl claimed is for,

() the opinion, advice or direction of the court on a question
affecting the rights of a person in respect of the administration of
the estate of a deceased person or the execution of a trust;

(b)  an order directing executors, administrators ot frustees to do or
abstain from doing any particular act in respect of an estate or
trust for which they are responsible;

{¢}) the removal or replacement of one or more executors,
administrators of ttustees, or the fixing of their compensatjon;

(d) the determination of rights that depend on the interpretation of a
deed, will, contract or other instrument, or on the interpretation
of a statute, order in councll, regulation or municipal by-law or
resofution;

(e) the declaration of an interest in or charge on land, including the
nature and extent of the interest or charge or the boundaries of
the land, or the settling of the priority of hferests or charges;

(H  the approval of an arrangement or compromise or the approval of
a purchase, sale, mortgage, lease or variation of trust;

{g) aninjunction, mandatory order or declaration or the appointment
of a recetver or other consequential relief when ancillary to retief
claimed in a proceeding propetly commenced by a notice of
application;

(h) for a remedy under the Camadion Charter of Righis and
Freedoms; or

(i)  inrespect of any matter where it isunlikely that there will be any
material facts in dispute.

TITLE OF PROCEEDING

14,06 (1) Every originating process shall contain a title of the proceeding setting
out the names of all {he parties and the capacity by which they are made
parties, if other than their personal capacity.

(2) Inan action other than a divorce action, the title of the proceeding shall

name the party commencing the action as the plaintiff and the opposite
party as the defendant.



()

In an application, the title of the proceeding shall name the party
commencing the application as the applicant and the opposite party, if
any, as the respondent and the notice of application shall state the
statutory provision ar rule, if any, under which the application is made.

HOW ORIGINATING PROCESS ISSUED

14.07 (1)

@
(3>

An originating process is issued by the registrar's act of dating, signing
and sealing it with the seal of the Court and assigning to it a court file
number,

A copy of the originating process shall be filed in the court file when it
is issued,

‘Where the originating process is filed electronically, it is issued when it
is accepted by the court computer system and a court file number is
assigned fo it,

TIME FOR SERYICE IN ACTIONS

14,08 (1)

)

Where ain action is commenced by a statement of claim, the statement
of clain shall be served within six months after it is issued,

Where an action is commenced by a notice of action, the notice of
action and the statement of claim shall be served together within six
months after the notice of action is issued,

Simplified Procedure

()

Subrules (1) and (2) are subject to subrules 75.1.06(1), (2), (3), and (4),
which provide that in cettain circurnstances the Registrar shall make an
order dismissing the action as abandoned.

STRIKING OUT OR AMENDING

14.09 An originating process that is not a pleading may be struck out or amended in
the same manner as a pleading,

DISMISSAL OF ACTION WHERE DEFENDANT PAYS CLAIM

1410 (1)

@

Where the plaintiff's claim is for money only, & defendant, on paying
within the time prescribed for delivery of a defence or at any time
before being noted in default, the amount of the plaintiff's claim and
the amount claimed for costs, may on motion have the court dismiss the
action.

A defendant who considers the amount claimed for costs to be
excessive, may pay, within the time presctibed for defivery of'a defence
or at any titne before being noted in default, the amount of the
plaintiff's claim and the sum of $200 for costs, and the court on motion
may dismiss the action and may fix and order payment of the plaintiff's
costs or may order payment of the plaintiff's costs as assessed under
Rule 58,




Ferguson Estate (Re), 2018 PECA 19

The Executor brought the motion pursuant to Rule 14.05 which permits the court fo give an
opinion or direction on a question affecting the righis of a person in respect to the
administration of an estate. This rule refers to motions in respect of any matter where it is
unlikely that there will be any material fact in dispute. Rule 37.12(2) permits a judge hearing
amotion to grant various relief, to order the trial of an issue, with such directions as are just,
and adjourn the motion to be disposed of by a trial judge.

Nutional Police of Colombiav. DASH 224, LLC 2014 PECA 16

A legal proceeding can be comnmenced by way of action or application. Motions are made
within an action or application to seek interlocutory or interim relief, A proceeding cannot
be commenced solely to obtain interlocutory or interim reljef.

Ellis v. Callahan & Camp Abegweit 2006 PESCTD 52

The court granted an order extending the time for service of the statement of claim on a
defendant. [fthe defendant is alleging prejudice to him as the basis to oppose the extension
of time, he must show it is prejudice which has been eaused by the delay.

Sogelco v, Island Sea Producis et al. 2006 PESCTD 3; (2006), 254 Nfld. & P.E.I. R. 301

Where there were issues of fact and eredibility in dispute, the case did not qualify to be heard
as an application pursuant fo Rule 14.05(3)(h).

Kiposterman v. Grimme 2005 PESCTD 46; (2005), 251 Nfld, & P.E.LR. 300

The relevant statute provided for issues to be deiermined by application, Accordingly, the
court directed that pursuant to Rule 14.05(2) the issue between the parties could be brought
before the court by way of notice of application. The court provided directions as to how the
application could proceed,

Keeler v. Prince Edward Island (1998), 162 Nfld. & P.ELR. 55 (P.ELS.C-T.D.)

A “notice of claim” served pursuant to s-8.10(2) of'the Crown Proceedings Act does not meet
the definition of "originating process” in Rule 14.03(1) and even if it could fit within the
meaning of "notice of action®, it was not issued out of'the court by the Registrar of the Court,
as required by the Rules.

MacDonald Estate v. Clow [1997] 1 P.ELR. 314 (P.E.L5.C-T.D.)

An application was brought secking a declaration the applicant was the owner of certain
lands. The court held that as the issue to be vesolved involved an interpretation of the deed
held by the applicant, the application was properly brought under Rule 14.05(3). Confirmed
on appeal, See: {1997] P.E.LJ. No. 97 (P.ELS.C-AD) (QL.).

Tignish Credit Union Ltd, v. Murphy (1993), 109 Nfld & P.E.LR. 287 (P.E1.5.C.-T.D.)

Declaratary relief shonld be sought by an oviginating process, Rule 14.05 (3)(e) specificaily
contemplates it be sought by notice of application; however, if the parties agree and if the
maiter is in fact not dealt with in a summary fashion, the conrt may entertain the granting of
such relief by way of notice of motion.



RULF 60
ENFORCEMENT OF ORDERS

DEFINITIONS
60,01 In Rules 60.02 to 60.19,
(a} “creditor” means a person who is entitled to enforce an order for
the payment or recovery of money;
{b) "debtor" means a person against whom an order for the payment
or recovery of money may be enforced.
ENFORCEMENT OF ORDER FOR PAYMENT OR RECOVERY OF
MONEY
General

60,02 (1) In addition to any other method of enforcement provided by law, an
order for the payment or recovery of money nay he enforced by,

{a)  a writ of execution (Form 60A) under Rule 60,07,
{b) garnishment under Rule 60.09;
{c) a writof sequestration (Form 60B} under Rule 60.10; and
(d) the appointment of a receiver.
Reeovery of Casts without Order Awarding Casts

(2)  Where under these rules a party is entitled to costs on the basis of a
certificate of assessment of costs without an order awarding costs, and
the costs are not paid within seven days after the certificate of
assessment of costs is signed, the party may enforce payment of the
costs by the means set out in subrule (1) on filing with the Registrar an
affidavit setting out the basis of entitlement to costs and attaching a
copy of the certificate of assessment.

ENFORCEMENT OF ORDER FOR POSSESSION OF LAND

60,03 An order for the recovery or delivery of the possession of land may be
enforced by a writ of possession (Form 60C) under Rule 60.11,

ENFORCEMENT OF ORDER_FOR RECOVERY OF PERSONAL
PROPERTY

60.04 (I) An order for the recovery of possession of personal property other than
money may be enforced by a wrlt of delivery (Form 60D), which may
be obtained on filing with the Registrat a requisition together with a
copy of the order as entered.

(2) Where the property is not delivered up under a writ of delivery, the
order may be enforced by a wiit of sequestration (Form 60B) under
Rule 60.10,




ENFORCEMIINT OF ORDER TO DO OR ABSTAIN FROM DOING ANY
ACT

60.05 An orderrequiring a person to do an act, other than the payment of money, or
to abstain from doing an act, may be enforced against the person refusing or
neglecting to obey the order by a contempt order under Rule 60.12,

ENFORCEMENT BY OR AGAINST A PERSON NOT A PARTY

66,06 (1)  Anorderthat is made forthe benefit of a person who is not a party may
be enforced by that person in the same manner as if he ot she were a

party.
(2) An order that may be enforced against a person who is not a party may
be enforced against thaf person in the same manner as if he or she were
a party.
WRIT OF EXECUTION
‘Where Available Without Leave

60.07 (1) Where an order may be enforced by a writ of execution, the creditor is
entitled to the issue of one or more writs of execution (Form 60A), on
filing with the Registrar a requisition setting out,

(a} the date and amount of any payment received since the order was
made; and

(b) the amount owing and the rate of post-judgment interest,

together with a copy of the order as entered and any other evidence
necessary to establish the amount awarded and the creditor's
entitlement.

Where Leave is Required !

(2) Iften years of more have elapsed since the date of the order, ar if its
enforcement is subject to a condition, a writ of execution shall not be
issued unless leave of the court is first obtained.

(3)  An order pranting leave to issue a writ of execution and sale ceases to
have effect if the writ is not issued within one year after the date of the
order granting leave, but the court may grant leave on a subsequent
motiorn,

Ovder for Payment into Court

{4) Where an order is for the payment of money into court, the writ of
execution shall contain a notice that all money realized by the sheriff
under the writ is to be paid in to court.

Order for Payment at Future Time

(5) Where an order is for payment at or after a specified future time, the
writ of execution shall not be issued until after the expiration of that
time.



Delivery to Sheriff

(6) When a writ of execution is delivered to a sheriff, the sheriff shalf
endorse thereon the date and time of delivery.

Duration and Renewal

(7) A writ of execution issued against a party against whom judgment has
been recovered remains in force so long as the judgment remains in
force.

(8)  Where a writ of execution is filed with a sheriff, the sheriff shall, not
less than thirty days not more than sixty day before expitation of the
writ, mail a notice of its expiration to the creditor, at the address shown
on the writ or the most recent request to renew it.

Change of Debtor's Name

{9) Where the name of a deblor named in a writ of execution is changed
after the writ is issued, the creditor may file an affidavit with the sheriff
setting out the change, and the sheriff shall,

(a) amend the writ by adding the new name of the debtor following
the words " now known as"; and

(b) amend the index of writs to show the new name.
Writ to Bear Creditor's Address

(10) Every writ of execution shall bear the name and address of the creditor
and his or her lawyer, if any.

(10.1) If the address of the creditor’s lawyer changes after the writ is issued,
the creditor may have the new address noted on the writ by filing a
requisition to that effect with the Sheriff

Property in Hands of Receiver

(11) A writ of execution shall not be enforced against property in the hands
of a receiver appointed by a court.

Seizure of Personal Property

(12) Whete personal property is seized under a writ of execution, the sheriff
shall, on request, deliver an inventory of the property seized to the
debtor or the debtor's agent or employee before or, where this is not
practicable, within a reasonable time after the property is removed from
the premises on which it was seized,

Sale of Personal Property

(13) Personal property seized under a writ of execution shall not be sold by
the sheriff unless notice of the time and place of the sale bas been,

(a) mailed to the creditor at the address shown on the writ or the
creditor's lawyer and to the debtor at his or her last known
address, at least ten days before the sale; and




{b) published in a newspaper of general circulation in the place
whete the property was seized.

Aborfive Sale

(14)

(15)

Where personal propeity seized under a wiit of execution remains
unsold for want of buyers, the sheziff shall notify the creditor of the
date and place of the attempted sale and of any other relevant
citcumstances.

On receipt of a notice under subrule (14), the creditor may instruct the
sheriff in writing to sell the personal property in such a manner as the
sheriff considers wili realize the best price that can be obtained.

STATUTORY EXECUTION AGAINST LAND

Sale of Land

60.08 (1)

(2)

&)

Q)

&)

A creditor may not take any step to sell land under a writ of execution
until four months after the writ was filed with the sheriff or, where the
writ has been withdrawn, four months after the writ was re-filed.

No sale of land under a writ of execution may be held until six months
after the writ was filed with the sheriff or, where the writ has been
withdrawn, six months after the writ was re-filed.

A sale of land shall not be held under a writ of execution unless notice
of the time and place of sale has been,

{2) mailed to the creditor at the address shown on the writ or o the
creditor's lawyer and to the debtor at his or her last known
address, at least thirty days before the sale;

(b) published in the Royal Gazette once at least thirty days before
the sale and in a newspaper of general circulation in the place
where the land is sifuate, once each week for two consecutive
weeks, the last notice o be published not less than one week nor
mare than three weeks before the date of sale; and

{c) posted in a conspicuous place in the local courthouse for at least
thitty days befare the sale.

The notice shall set out,

{2) a shott description of the property io be sold, inclading the
property number;

(b) the short title of the proceading;
{cy the time and place of the intended sale; and
(d) the name of the debtor whose inferest is to be sold.

The Sheriff may adjowrn a sale to a later date where the Sheriff
considers it necessary in order to realize the best price that can be
gbtained in all the circumstances, and where the sale is adjourned, it



(6)

may be conducted on the later date with such further notice, if any, as
the Sheriff considers advisable.

Where anotice of sale of land under a writ of execution is published in
The Royal Gazette before the writ expires, the sale may be completed
by a sale and transfer of the land after the writ expires.

Abortive Sale

(7Y  Where land seized under a writ of execution remains uinsold for want of
buyers, the Sheriff shall notify the ereditor of the date and place of the
attempted sale and of any other relevant circumstances,

(8) Onreceipt of a notice under subrule (7), the creditor may instruct the
Shesiff in writing to sell the land in such manner as the Sheriff
considers will realize the best price that can be obtained.

GARNISHMENT
‘Where Available
60,09 (1} A creditor under an order for the payment or recovery of monsy may

enforce it by parnishment of debts payable to the debtor by other
persons.

Joint Debts Garnishable
(1.1) Whete a debt is payable to the debtor and to one or moie co- owners,

one-half of the indebtedness or a greater or lesser amount specified in
an order made under subrule (16) may be garnished.

Where Leave Required

)

€)

If ten years or more have elapsed since the date of the order, or if its
enforcement is subject to a condition, 2 notice of garnishment shall not
be issued unless leave of the court is first obtained.

Anordey granting leave o ssue a notice of gamishment ceases to have
effect if the notice is not issued within one year afier the date of the
order granting leave, but the court may prant leave again on a
subsequent motion.

Obtainiug Notice of Garnishment

(4)

A creditor under an order for the payment or recovery of money who
seeks to enforce it by garmishment shall file with the registrar where the
proceeding was commenced a requisition for garnishment (Form 60F)
together with a copy of the order as entered, any other evidence
necessary to establish the amount awarded and the creditot's
entittement, and an affidavit stating,

(2) the date and amount of any payment received since the order was
made;

(b) the amount owing, including postjudgment interest;




(5)

(6}

{c) details of how the amount owing and the postjudgment interest
are calculated;

(c.]) the address of the debior,

(d) the name and address of each person to whom a notice of
parnishment is to be directed;

{(e) that the credifor believes that those persons are or will become
indebted to the debtor and the grounds for the belief}

(f)  such particulars of the debts as are known to the creditor;

{g) where a person to whom a notice of garnishment s to be directed
is not in Prince Bdward Island, that the debtor is entitled to sue
that person in Prince Edward Island to recover the debt, and the
hasis of entitlement to sue n Prince Edward Island; and

(h)  where a person to whom a notice of garnishment is to be directed
is not then indebted but will become indebted to the debtor, such
particulars of the date on and the circumstances under which the
debt will arlse as are known to the creditor,

The affidavit required by subrule (4) may contain staternents of the
deponent's information and belief, if the source of the information and
the fact of the belief are specified in the affidavit.

On the filing of the requisition and affidavit required by subrule (4), the
registrar shall issue notices of garnishment (Form 60G) naming as
garnishees the persons named in the affidavit and the creditor shall
send a copy of each notice of garnishment to the sheriff of the county in
which the debtor resides or, if the debtor resides outside Prince Edward
Island, to the sheriff of the county in which the proceeding was
commenced.’

Service of Notice of Garnishment

9

®)
®)

(10

The creditor shall serve the notice of garnishment,

(2) on the debtor, together with a copy of the affidavit required by
subrule (4); and

(b) onthe garnishee, with a blank garnishee's statement (Form 60H)
attached,

The notice of garnishment shall be served by ordinary mail, or by
personal service or an alternative to personal service under Rule 16.03.

A notice of garnishment may be served outside Prince Edward Island if
the debtor would be entitled to sue the garnishee in Prince Edward
Island to recover the debt.

Where the garnishee is a bank, loan or trust corporation, credit union,
caisse populaire or the Provinee of Prinece Edward Island Savings
Office, the garnishee shall be served at the branch at which the debt is
payable.



Garnishee Liable from Time of Service.

(11} The garnishee is liable to pay to the sheriff any debt of the garnishee to
the debtor, up to the amnount shown in the notice of garnishment or
supplementary notice of garnishment, less $ 10 for the cost of making
each payment, within ten days after service on the garnishee or ten days
after the debt becomes payable, whichever is later.

(12) For the purposes of subrule (11), a debt of the gamishee to the debtor
includes & debt payable at the time the notice of garnishment is served
and a debt,

(a) payable within ten years after the notice is served; ot

(b)  payable on the fulfilment of a condition within ten years after the
notice is served.

(13) For the purposes of subrule (11), 2 debt of the gamishee to the debtor
does not include,

(a) ifthe garnishes is a bank, loan or trust corporation, credit union,
caisse populaire or the Province of Prince Edward Island Savings
Office, money in an account opened after the notice of
garnishiment is served;

(b) if'the garnishee is an employer, a debt arising out of employment
that commences after the notice is served; or

{c) ifthe garnishee is an insurer, a debt payable under an insurance
policy that is entered into after the notice is served.

Payment by Garnishee to Sheriff

{14) A garnishee who admits owing a debt to the debtor shall pay it to the
sheriff in the manner presciibed by the notice of garnishment, subject
to section 17 of the Gatnishee Act.

When Garnishee Must Serve Statement

(15) A garnishee who wishes for any reason to dispute the gamishment or
who pays to the sherifT less than the amount set out in the notice of
garnishment because the debt is owed to the debtor and o one or more
co-owners ot for any other reason shall, within 10 days atter service of
the notice of garnishment, serve on the creditor and the debtor and file
with the court a garnishee=s statement (Form 60H) setting out the
particulars.

Notice to Ca-owner of the Debt

(15.1) When a creditor is served with a garnishee’s statement that indicates
that the debt is owed to the debtor and to one or more co-ownets, the
ereditor shall forthwith serve the co-owners with a notice to co-owner
of the debt (Form 60H.1) and a copy of the garnishee’s statement.




(15.2) The notice to co-owner of the debt and the copy of the garnishee’s
statement shall be served by personal service or an alternative to
personal service under Rule 16.03,

Garnishment Hearing

(16) On motion by a creditor, debtor, garnishee or any other interested
person, the court may,

(a) whereitisalleged that the debt of the garnishee to the debtor has
been assigned or encumbered, order the assignee or
encumbrancer to appest and state the nature and patticulars of
his or her claim;

(b) determine the 1ights and liabilities of the garnishee, the debtor
and any assignee or encumbrancer;

(e) vary or suspend periodic payments under a notice of
garnishment; or

(d) determine any other matter in relation to a notice of garnishment,

and the court may proceed in a summary manner, but where the motion
is made to the Prothonotary and raises a genuine issue of fact or of faw,
it may be adjourned to be heard by a judge,

Enforcement against Garnishee

(17) Where the gatnishee does not pay to the sherifT the amount set out in
the notice of garnishment as owing by the garnishee to the debtor and
does not serve and file a garnishee's statement, the creditor is entitled
on motion to the court, on notice to the garnishee, to an order against
the garnishee for payment of the amount that the court finds is payable
to the debtor by the garnishee, or the amount set out in the notice,
whichever is less.

Payment by Garnishee to Person other than Sheriff

(18) Where, after service of a notice of garnishment, the garnishee pays a
debt aftached by the notice to a person other than the sheriff, the
garishee remains liable to pay the debt in accordance with the notice.

Payment to Sheriff Discharges Garnishee

(19) Payment of a debt by a garnishee in accordance with a notice of
garnishment is a valid discharge of the debt, as between the garnishee
and the debtor, to the extent of the payment, including the amount
deducted for the cost of making paymeut under subrule (11).

Creditor to give Notice when Order Satisfied

(20) When the amount owing under an order that is enforced by
garnishment has been paid, the creditor shall forthwith serve a notice of
termination of garnishment (Form 601) on the garnishee and on the
sheriffl



Payment When Debt Jointly Owed

@1

(22)

(23)

Where a payiment of a debt owed to the debtor and ene ot more co-
owners has been made to the sheriff, no notice of motion for a
garnishment hearing is delivered and the thme for doing so has expired,
the creditor may file with the sheriff, within 30 days thereafter,

(a) proof of service of the notice to co-owner; and

{b) anaffidavit stating that the creditor believes that the co-owner of
the debt is a person under disability and the grounds for the
belief.

The affidavit required by subrule (21) may contain statements of the
deponent=s information and belief, if the source ofthe information and
the fact of the belief are specified in the affidavit.

Where the creditor does not file the material referred to in subruie (21),
the sheriff shall return the money to the gamishee.

Garnishment Before Judgment

(24) A person who has not obtained an order for the payment or recovery of
money, but who has commenced an action for the payment or recovery
of money, may file a motjon for gamishment and subrules 60.09 (1) to
(23) apply with the necessary modifications, except that:

{a) the affidavit filed with the motion shall state the nature of the
cause of action, the amount of'the debt, claim or demand and that
it is due and owing by the person apainst whom the action has
been cominenced, after making all just discounts;

(b)  the sheriff shall not pay out any funds garnisheed that are In his
possession until the person who commenced the action obtains
an order for the payment or recovery of money against whom the
action has been commenced;

{c} the sheriff may pay any such funds to the Registrar pending the
oufcome of the action;

() an order under this section shall only be made by the
Prothonotary or a judge.

WRIT OF SEQUESTRATION
Leave Regnired
60.10 (1) A writ of sequestration (Form 60B), directing a sheriff to take

possession of and hold the property of a person against whom an order
has been made and to collect and hold any income from the property
until the person complies with the order, may be issued cnly with leave
of the court, obtained on motion.




{2) The court may grant leave to issue a writ of sequestration only where it
is satisfied that other enforcernent measures are or are likely to be
ineffective.

(3) In granting leave to issue a writ of sequestration, the court may order
that the writ be enforced against all or part of the person's real and
personal propeity.

Variation or Discharge

{4) The court on motion may discharge ot vary a writ of sequestration on
such terms as are just.

WRIT OF POSSESSION
Leave Required

60.11 (1) A writ of possession (Form 60C) may be issued only with leave of the
court, obtained on motion wilhout notice or at the time an order
entitling a party to possession is made.

(2) The court may grant Jeave to issue a writ of possession only where it is
satisfied that all persons in actual possession of any part of the Jand
have received sufficient notice of the proceeding in which the order
was obtained to have enabled them to apply to the court for relief.

Puration

(3) A writ of possession remains in force for one year from the date of the
order authorizing its issue, and may, before its expiry, be renewed by
order for a period of one year from cach renewal,

CONTEMPT ORDER
Motion for Contempt Order

60,12 (1} A contempt order to enforce an order requiring a person to do an act,
other than the payment of money, or to abgtain from doing an act, may
be obtained only on motion to a judge in the proceeding in which the
order to be enforced was made.

(2) The notice of motion shall be served persenally on the person against
whom a contempt order is sought, and not by an alternative to personal
service, unless the court orders otherwise.

(3) Anaffidavit in support of a motion for a contempt otder may contain
statements of the deponent's information and belief only with respect to
facts that are not contentious, and the source of the information and the
fact of the belief shall be specified in the affidavit,

Warrant for Arrest

(4) A judge may issue a warrant {Form 60J) for the arrest of the person
against whom a contempt order is sought where the judge Is of the
opinion that the person's atlendance at the hearing is necessary in the
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interest of justice and it appears that the person is not likely to attend
voluntarity,

Content of Order

(5) Indisposing of a motion under subrule (1), the judge may make such
order as is just, and where a finding of contempt is mnade, the judge
may order that the person in contempt,

(a)  be impiisoned for such period and on such terms as are just;

(b) be imprisoned if he or she fails to comply with a term of the
order;

{¢) payafine;
{d) do or refrain from doing an act;
(e} pay such costs as are just; and
(f)  comply with any other order that the judge considers necessary,
and may grant leave to issue a writ of sequestration under Rule 60.10
against the person's property.

Where Corporation is in Contempt

(6) Where a corporation is in contempt, the judge may also make an order
under subrule (5) against any officer or director of the corporation and
may grant leave o issue a writ of sequestration under Rule 60,10
against his or her property.

Warrant of Committal

(7  An arder undet subrule (5) for imprisorument may be enforced by the
issue of a warrant of committal (Form 60K),

Discharging or Setting Aside Coutempt Order

(8) Onmotion, ajudge may discharge, set aside, vary or give directions in
respect of an order under subrule (5) or (6) and may grant such other
relief and make such other order as is just,

Order that Act be done by Another Person

(9) Where a person fails to comply with an order requiring him or her to do
an act, other than the payment of money, a judge on motion may,
instead of or in addition to making a contempt order, order the act to be
done, at the expense of the disobedient person, by the party enforcing
the order or any other person zppointed by the judge.

(10) The party enforcing the order and any person appointed by the judge
are entitied to the costs of the motion under subrule (9) and the
expenses incutred in doing the act ordered to be done, fixed by the
judge or assessed by an assessinent officer in accordance with Rule 38,
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FAILURE TO COMPLY WITH INTERLOCUTORY ORDER

60.13 Where a party fails to comply with an interlocutory order, the cowmt may, in
addition to any other sanction provided by these rules,

(a) stay the party's proceeding;
(b)  dismiss the party's proceeding ar strike outthe party's defence; or
(e make such other reliefas is just.

DISPUTE OF OWNERSHIP OF PROPERTY SEIZED BY SHERIFF

60.14 (1) A person who makes a claim in respect of property or the proceeds of
property taken or intended to be taken by a sheriff in the execution of

any enforcement process against another person shall give notice to the
sheriff of the claim and his or her designated address(es} for service.

{2) On receiving a claim, the sheriff shall forthwith give notice of claim
{Form 60L) 1o every creditor of the debtor who has filed an
enforcement process with the sheriff, by mail addressed to the creditor
at the address shown on the enforceinent process, and the ereditor shall
within seven days after receiving the notice give the sheriff nofice in
writing stating whether he or she admits or dispuotes the claim.

(3) Where the sheriff]
{8) recefves a notice admiiting the claim from every creditor; or
{b) receives a notice admitting the claim from the creditor at whose
direction the sheriff took or intended to take the property and
does not recelve a notice disputing the claim from any other
creditor,
he or she shall release the property in respect of which the claim is
admitted.
Interpleader Proceedings

(4) Where the sheriff,
(a) does not receive a notice disputing the claim; or

(b}  does not receive a notice disputing the claim from the creditor at
whose direction the Sheriff took or intended to take the property
and receives a nofice admitting the claim froin every ofher
credifor,

the Sherdff shall give notice to every creditor who has filed an

enforcement process with the Sheriff, by mail addressed to the creditar

at the address shown on the enforcement process that, unless the
creditor seeks an interpleader order under Rule 43 within 60 days ofthe
date of the notice, the Sheriff will release the property.

(5) Where the Sheriff receives a notice disputing the claim, the Sheriff
shall give notice to the person making the claim by mail addressed to
the person’s designated address(es) for service that, unless the person
seeks an interpleader order under Rule 43 within 60 days of the date of
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the notice, the Sheriff shall proceed as if the claim had been
abandoned,

SHERIFT'S REPGRT ON EXECUTION OF WRIT

60.15 (i) A party or lawyer who has filed a writ of execution with a sheriff may
in writing require the sheriff to report the manner in which he or she
has executed the writ of execution and the sheriff shall do so forthwith
by mailing to the party or lawyer a sheriff's report (Form 60M),

{2) Where the sheriff fails to comply with a request made under subrule (1)
within a reasonable time, the party serving the request may move
before 4 judge for an order directing the sheiiff to comply with the
request.

REMOVAL OR WITHDRAWAL OF WRIT OF EXECUTION FROM
SHERIFF'S FILE

Executed and Expired Wrils of Execution

60.16 (1) When a writ of execution has been fully executed or has expired, the
sheriff shall endorse a memorandum to that effect on the writ of
execution, remove it from his or her file and retain it in a separate file
of executed and expired writs.

Withdrawal of Writ of Execution

(2) A party or lawyer who has filed a writ of execution with a sheriff may
withdraw it as against one or more of the debtors named in it by giving
the sheriff wrilten instructions to that effect.

Withdrawal of Writ ou Debtor’s Regust

(3) When a judgment debt has been released by an order of discharge orby a
certificate of fidl performance under the Bankrapicy and Insolvercy Act
(Canada), the debtor may request that the writ be withdrawn by giving
the sheriff,

a. a written request to withdraw the writ (Form 60 N); and

b, a certified copy of the order of discharge or a copy of the
certificate of fuil performance.

(4) On receiving the documents described in subrule (3), the sheriff shall
forthwith send the ereditor, by mail addressed to the creditor at the
address shown on the writ, a copy of the documents and a notice that the
writ will be withdrawn unless the creditor,

a. makes a motion for an order under the Bankrapicy and
Insotvency Act (Canada) that the judgment debt is not released
by the order of discharge or cettificate of full performance; and

b. within 30 days after the date of the sheriff’s notice, serves the
shetiff with a copy of the notice of motion and a copy of all
affidavits and other material served for use on the motion.
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(5) The sheriff shall withdraw the writ after the day that is 30 days after the
date of the notice to the creditor, unless the creditor has taken the steps
described in clause (4)b). If the creditor takes the steps described in
clause (4)b), the sheriff shall not withdraw the writ at the debtor’s
request unless the cowrt orders otherwise.

{6) Ifthe creditor takes the steps described in clause 4(b), the sheriff shall not
withdraw the writ at the debtor’s request unless the court orders
otherwise.

{T) When a wiil of execution is withdrawn, the sheriff shall record the date
and time of the withdrawal in a memorandum on the writ of execution,
and where it is withdrawn as against all debtors named in it, shail remove
the writ or statutory execution from his or her file and return it to the
person who withdrew it.

DUTY OF PERSON FILING WRIT WITH SHERIFE

60.17 (1) Where a wiit of execution has been filed with a sheriff and any
payment has been received by or on behalf of the cteditor, the creditor
shall forthwith give the sherift notice of the payment,

(2)  Where an order has been satisfied in full, the creditor shafl withdraw all
writs of execution relating to the order from the office of any sheriff
with whom they have been filed.

(3}  Where the creditor fails to withdraw a writ of execution as required by
subrule (2), the court on motion by the debtor may order that the writ of
execution be withdrawn,

MOTION FOR DIRECTIONS

60.18 Where a question arises in relation to the measures to be taken by a sheriff in
carrying out an order, writ of execution, or notice of gamishment, the sheriff
or any jnterested person may make a motion for directions,

{a) tothe judge or Prothonotary wha made the original order;
(b) toajudge who had jurisdiction to make the original order; or

(c) where an appeal has been taken from the original order, to-a
Jjudge of the Court of Appeal.

EXAMINATION IN AID OF EXECUTION
Definitions
60.19 (i) Insubrules (2} to (6),

(a) ‘“credior" includes the sheriff and a person entitled to obtain or
enforce a writ of execution, writ of possession, delivery or
sequestration;

(6} "“debtor" includes a person against whom a writ of possession,
delivery or sequestration may be or has been issued.
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Examination of Debtor
{2) A creditor may examine the debtor in relation to,
{a) the reason for non-payment or non-performance of the order;
{b} the debtor's incotne and propetty;
{c) the debts owed to and by the debtor;
(d) the disposal the debior has made of any propetty either before or
after the making of the order;
(e) the debtor's present, past and future means to satisfy the order;

()  whether the debtor intends to obey the order or has any reason
for not doing so; and

{g) any other matter pertinent to the enforcement of the order.

(3} Anofficer or director of a corporate debtor, or, in the case of a debtor
that is a partnership ot sole proprietorship, a partner or sole proprietor
against whom the order may be enforced, may be examined on behatf
of the debtor in relation to the matters set out in subrule (2).

(4)  Only one examination under subrule (2) or (3) may be held in a twelve
month period in respect of a debtor in the same proceeding, unless the
court orders otherwise.

(5) Where it appears from an examination under subrules (2) to (4) that a
debtor has concealed or made a way with property to defeat or defraud
his or her creditors, a judge may make a contempt order against the
debtor.

Examination of Person ofher than Debtor

(6) Where any difficulty arises concerning the enforcement of an order, the
court may,
{a} make an order for the examination of any person who the court is
satisfied may have knowledge of the matters set out in subrule
{2}; and
(b) make such order for the examination of any other person as is
just,
Service on Debtor

{7} Despite clause 34.04(1){a) (service on lawyer), a party whao is to be
examined in atd of execution shall be served with a notice of
examination personally or by an aiternative to personal service.

COSTS OF ENFORCEMENT

60.20 (1} A party who is entitled to enforce an order is entitled to the costs of the
following steps on a partial indemnity scale, unless the court on motion
ordets otherwise:
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(2)

(3

An examination In atd of execution,

The issuing, service, filing, enforcement and renewal of a writ of
execution and notice of garnishment,

Any otder procedure authorized by these rules for enforcing the
order. '

A party entitled to costs under subtule (1) may include ir or collect
under a writ of execution or notice of garnishment,

@

(b)

(©

$50. for the preparation of documents in connection with issuing,
renewing and filing with the sheriff the writ of execution or
notice of garnishment;

Disbursements paid to a sheriff, registrar, Prothonotary, court
reporter or other public officer and to which the party is entitled
under subrule (1), on filing with the Prothonotary a copy of a
receipt for each disbursement;

An amount determiped in accordance with Tariff A for
conducting an examination in aid of execution, on filing with the
Prothonotary an affidavit stating that the examination was
conducted; and

{d) Any other costs to which the party is entitled under subruie (13, on

filing with the Prothonotary a certificate of assessment of the costs.

The Prothenotary may fix costs under clause (2)(c),

a.

if all parties consent; or

b. if the lawyer’s fee does not exceed $2,000, exclusive of goods

and service tax.

(4 Under clause (3)(b), the Prothonotary shall fix costs of $750 plus
disbursements.

When costs are to be fixed by the Prothonotary under subrule (3), the
party who is entitfed to costs shall file a bill of costs with the
Prothonotary.

&)

Hefjs v. Brevker, Dutch Trustee in Bankruptey, 2018 PECA 12

A mation for civil contempt must be served personally unless otherwise ordered

by the cout.

United Brotherhivod of Carpenters and Joiners of America v, United Brotherhood of
Carpenters and Jolners, Local 1338 (1997), 148 Nfld. & P.EILR. 152

(P.EIS.CAD)
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The judge granting an interlocutory injunction, remains vested with the jurisdiction to
vacate or vary the interlocutory infunction upon proper application of any of the
patties,

Horne ef al. v. Canada (Aitorney General} (1997), 149 Nfid. & P.ELR, 46
(P.ELS.C-TD)

An application was made to set aside a post-judgment garnishinent proceeding on the
grounds of non-compliance with Rule 60.09(4). What is necessary and contemplated
by the Rule regarding post-judgment garnishment proceedings contempiates the
provision of sufficient information and notice to fully inform other interested
creditors of their claim for priority.

Safe Haven Guest Home v. McKeil et al. (1996) 147 Nfid. & PELR. 153
(P.ELS.C-T.D)

The defendant debiors moved to set aside and quash & pre-judgment garnishee issued
by the plaintiff creditor against the corporate defendant.

Pre-judgment garnishment proceedings must be sct aside if the procedure set out in
the Rules of Court are not meticulously followed, The affidavit filed in support of the
motion must contain all the information required by Rule §0,09(21) and the affidavit
must be adapted to contain the information required by Rule 60.09(4) or be set aside

as a nullity.

Read v. Read ef al.(Wo. 1} (1995), 131 Nfld, & P.ELR. 91 (PE.LS.C.-T.D.)

Action to set aside pre~-judgment garnishment proceedings on basis that the form of
documentation, the notice of garnishment and the affidavit filed in support of the
requisition do not comply with the Rules of Court.

The affidavit to be filed with the requisition must not only contain the information
required by Rule 60,09(21)(a) but as well, must be adapted to contain the information
requircd by Rule 60.09(4).

The court also interpreted Rule 60.09(24) as permitting a pre-judgment garnishes
only in a case whete the plaintiff’s claim against the defendant is for a liquidated
amount,

Tignish Credit Union Lid, v. Murphy (1993), 109 Nfld. & P.E.LR. 287 (P.E.LS.C.-
T.D.)

A writ of possession is the instrument utifized to enforce an order for the recovery or
delivery of possession. Before the court can grant leave to issue a writ of possession,
the party claiming its right to possession must first have obtained an order for the
recovery or delivery of possession,
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PRACTICE NOTE 17

EX PARTE ORDLERS

All lawyers ave reminded of the fact that ex parte orders or injunctions will not be granted except in
an absolute emiergency, unless some notice has been given to the opposile party or the opposing
attorney.







