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Overview

This matter arises out of a Notice of Appeal filed by the Appellant, Sabharwal
Atlantic Holdings Ltd. (“Appellant”), dated October 9, 2024, appealing a decision of
the Respondent, the City of Charlottetown (“City”), dated September 12, 2024,
whereby the City designated the Appellant’s property, identified as 10 Prince Street,
PID 336321, Charlottetown (the “Property”), as a Heritage Resource, pursuant to
the City’s Heritage Preservation Bylaw (“Bylaw”) (the “Designation”).

Preliminary Issue

2.

On December 11, 2024, the Appellant identified two preliminary issues as: (i)
whether there was a valid delegation of Ministerial authority under the Heritage
Places Protection Act, RSPEI 1988, ¢ H-3.1 (the “Act”); and (ii) whether, if there was
such a delegation, that the delegation was broad enough to encompass the
designation under appeal.

On February 20, 2025, in addition to filing a Supplemental Record, the City
provided the letter dated October 1, 1998 where then Minister J. Chester Gillan
delegated the Minister's authority under the Act to the City.l The City further
requested particulars from the Respondent on the two preliminary issues.

On or about December 4, 2025, the Appellant advised the Commission and the
parties that the preliminary issues would not be pursued and the appeal would be
pursued on its merits.

While the Appellant does not appear to be pursuing this preliminary issue, it is the
City’s position that the Bylaw was properly enacted under the authority of the
Municipal Government Act, RSPEI 1988, c¢-12.1 (the “MGA”) pursuant to the City’s
authority delegated by Minister J. Chester Gillan by letter dated October 1, 1998.

Factual Background

6.

On or around May, 2023, the Appellant submitted a Design Review Application to
the City’s Planning & Heritage Department (the “Department”) to construct a three
and a half storey development with three units, two residential units and one
commercial unit (the “Application”)2.

1 Letter dated October 1, 1998 - submitted by the City on November 13, 2024
2 City Record, Tab 2 [“Record”]



The Application triggered the City’s Heritage Officer to commence the Temporary
Designation process pursuant to section 3.4 of the Bylaw, which provides:

3.4.1 Where, in the Heritage Officer’s opinion, a Heritage Resource with
characteristics that may meet the criteria for Designation, is at risk of
imminent irreparable or costly damage to the site’s heritage nature, the
Heritage Officer may, without prior notice, request a temporary Designation

by Council.

8. On October 10, 2023, Council voted to approve a Temporary Designation on the
Property3.

9. The Temporary Designation is not the subject of the current appeal before the
Commission.

10. On or about November 14, 2023, the City obtained a third-party Heritage
Assessment Report from Brighter Community Planning & Consulting, which
recommended permanent designation of the Property as a Heritage Resource?.

11. On or about November 16, 2023, Department staff recommended that Heritage
Board and City Council permanently designate the Property as a Heritage
Resourceb.

12. On or about August 26, 2024, Heritage Board recommended Council permanently
designate the Property as a Heritage Resource®.

13. On or about September 10, 2024, Council voted to permanently designate the
Property as a Heritage Resource’.

Submissions
Closed Mind Test
14. The City is an administrative decision-maker and the applicable test concerning bias

is the closed-mind test, which was aptly set out by the Supreme Court of Canada in
Old St. Boniface. Old St. Boniface case concerned a planning decision by elected
municipal councillors. The Supreme Court recognized that city councillors have

3 Record, Tabs 12-13

4 City Supplemental Record, Tab 58 [“Supp Record”]
5 Record, Tab 25

6 Record, Tab 38

7 Record, Tab 41



been elected by voters to represent particular points of view, the result being that
municipal councils fall on the legislative end of the spectrum of administrative
bodies and held the test as follows8:

The party alleging disqualifying bias must establish that there is a
prejudgment of the matter, in fact, to the extent that any representations at
variance with the view, which has been adopted, would be futile.
Statements made by individual members of Council while they way very will
give rise to an appearance of bias will not satisfy the test unless the court
concludes that they are the expression of a final opinion on the matter,
which cannot be dislodged.

15. This was upheld by the Supreme Court in Newfoundland Telephone Co. where the
Supreme Court of Canada discussed the reasonable apprehension of bias test as
versus the closed mind test and their application to administrative bodies. In
specific reference to municipal councils, Cory, J. wrote?®:

[...] At the other end of the scale are boards with popularly elected
members such as those dealing with planning and development whose
members are municipal councillors. With those boards, the standard will be
much more lenient. In order to disqualify the members a challenging party
must establish that there has been a prejudgment of the matter to such an
extent that any representations to the contrary would be futile.
Administrative boards that deal with matters of policy will be closely
comparable to the boards composed of municipal councillors. For those
boards, a strict application of a reasonable apprehension of bias as a test
might undermine the very role which has been entrusted to them by the

Legislature.

16. A strict application of the reasonable apprehension of bias test is not suited for
municipal councillors elected and entrusted by their constituents; rather is reserved
for administrative bodies performing an adjudicative function, such as the Island
Regulatory and Appeals Commission.

17. Council voted on the Designation and in doing so, was not performing an
adjudicative function. Heritage Board made a recommendation to Council, and
Council is prescribed authority to administer the Bylaw per the Act. Council was
exercising that authority when Council voted in favour of the Designation, which
arose out of a recommendation from Department staff and Heritage Board.

8 Old St. Boniface Residents Assn. Inc. v Winnipeg (City), [1990] 3 SCR 1170 at para. 94 (“Old St. Boniface”)

9 Newfoundland Telephone Co. v Newfoundland (Board of Commissioners of Public Utilities), 1992 Carswell NFLD 170, [1992] 1 SCR 623
at para. 27 (“Newfoundland”)



August 26, 2024 Heritage Board Meeting

18.

19.

20.

21.

22.

23.

The decision to permanently designate the Property as a Heritage Resource was not
made by the Heritage Board at the August 26, 2024 meeting (“Board Meeting”).
Heritage Board recommended to Council to permanently designate the Property as
a Heritage Resourcel0. A decision of this type is a decision reserved solely for
Council and not for boards and/or committee of Council.

The City submits that the evidence does not suggest that Councillor McCabe nor
Mayor Brown, or any members of Council, had a closed mind when the Designation
was resolved by Council.

Prior to voting on the motion to send a recommendation to Council on the
Designation, Heritage Board did hear from the Appellant’s representativell, In
addition, the Board Meeting package, circulated to Heritage Board and Council, in
advance of the meeting, included the Appellant’s written submissions and
submissions from the Appellant’s counsell2.

Furthermore, comments made by Mayor Brown and Councillor McCabe at the Board
Meeting were comments made during the meeting, in Council Chambers, the very
place in which Councillors are permitted to express their informed opinions and
advocate for the interests of their ward residents.

In Save Richmond, Justice Sopinka, in @ more egregious case of public statements,
found that a municipal councillor who made public statements that he would not
change his mind with regard to a residential development despite upcoming public
hearings should not be disqualified for bias as to find otherwise would have
distorted the democratic process by discouraging politicians from expressing their
views openly13,

The City submits that the comments made by Mayor Brown and Councillor McCabe
at the Board Meeting, where a final decision was not made, do not suggest these
individuals had a closed mind. They, in fact, were privy to submissions of the
Appellant sent in writing to the City and considered the comments made by the
Appellant’s representative. Their opinions were informed by what they had read and
heard from Department staff and from the Appellant.

10 Record, Tab 37, pg. 512

11 Record, Tab 38, pgs. 518-526

12 City’s Submissions, Tab A, pg. 44-48

13 Save Richmond Farmland Society v Richmond (Township), 1990 Carswell BC, [1990] 3 SCR 1213 at para. 13. (“Save Richmond”)



“The Designation was put forward based on inappropriate criteria”

24. The process undertaken by the City to pursue the Designation was first initiated by
the Heritage Officer in accordance with section 3.4.1 of the Bylaw, permitting a
temporary designation, and subsequently, in accordance with section 3.1.1 of the
Bylaw.

25. Section 3.4.1 of the Bylaw permits the Heritage Officer to seek a temporary
designation when they are of the opinion that a home with characteristics that may
meet the criteria for permanent designation, is at risk of imminent irreparable or
costly damage. The Heritage Officer’'s opinion is succinctly set out in her original
report dated August 28, 2023, which reads:

This report is to make Heritage Board aware of an application for
development at 10 Prince Street (PID 336321). The development, if
approved, would require the existing building to be removed/demolished.
The heritage team is cognizant of the importance of the corner on which
the property is located and is aware that efforts to retain this structure can
assist in our request to protect similar properties within the City14,

26. The designation process was put forward on exactly the criteria set out in section
3.1.1 of the Bylaw. The section 3.1.1 temporary designation allows the City to
undertake the Designation process in accordance with the Bylaw with protections in
place to avoid development, alteration or demolition to a property being considered.

27. The Heritage Officer's Final Report, dated August 26, 2024, which report was
circulated to Heritage Board and Council, sets out the Recommendation,
Background, Property History, Site Significance and the Policy Framework,
concluding by reviewing each consideration set out in section 3.3.1 of the Bylaw
(“Final Report”). The Final Report does not discuss the Application beyond reference
to the initiation of the process and attachment of the plans included with the
Application1d,

“Undisclosed influence on the “independent” expert”

28. The Designation was a decision made by Council and not by Heritage Board,
meaning that comments at Heritage Board should not be taken as determinative.
Heritage Board is a place for discussion and consideration. Members of Heritage

14 Record, Tab 4, pg. 30
15 submissions, Tab C, pgs. 6-48



29.

30.

Board, and subsequently Council, were provided with the Final Report, and an
additional report prepared by Brighter Community Planning & Consulting, which is
not a required step under the Bylaw (“Brighter Report”).

The Brighter Report was circulated to the Heritage Officer and Department Manager
on November 10, 2023 - Supp. Record, Tab 57 - which caused the Heritage
Officer and Department Manager to suggest a few minor editorial comments. The
final Brighter Report was circulated to the Heritage Officer and Department
Manager of November 14, 2024 - Supp. Record, Tab 58. The substance and
conclusion of the Report are unchanged.

Attached at Tab B of these submissions is a ‘redlined’ version of the Brighter Report
as shared between the Heritage Officer, the Manager of the Department and the
author of the Brighter Report. The City submits that the ‘redlined’ amendments and
comments demonstrate that the Brighter Report continued to be independent
despite the Heritage Officer and Department Manager's minor suggested
amendments.

“Unilateral imposition of a Heritage Designation”

31.

32.

33.

The Design Review Application was submitted to the Planning & Heritage
Department. Heritage is an essential component of the Department. The Heritage
Officer did not arbitrarily exercise discretion - the Heritage Officer was of the
opinion that the Property, which Property may meet the characteristics for
designation, was at risk of imminent irreparable or costly damage as a result of the
Application that would have led to demolition.

The Designation was imposed on the Property following a vote from City Council on
September 10, 202416,

The City processing the Application, then waiting for a Demolition Permit Application
to trigger the designation process would have been unfair to the Appellant, costing
the Appellant unnecessary time and money. The City commenced the process at its
earliest opportunity.

“Council was out of time to impose the Designation”

34.

The Bylaw is not the subject of the appeal before the Commission. The Appellant, at
paragraphs 211 to 232 of their submissions, appears to be challenging the City’s

16 Record, Tab 41



35.

36.

authority under the Bylaw and provisions of the Bylaw itself, suggesting that the
Bylaw departs from the Act and the Regulations where it shouldn’t. The Appellant
appealed the Designation and not the City’s adoption of the Bylaw. Respectfully, the
City submits that these submissions should be disregarded by the Commission.

In the alternative, the City submits that, per section 9 of the Act, the Minister
delegated full power to the City of Charlottetown to draft, adopt and administer the
Bylaw and in doing so, provided the City with the authority to dictate the terms and
provisions of the Bylaw within the parameters of the Act. The Act does not mandate
a 90-day time period from the time of public notice to the time of designation for
municipalities and the City was within their authority not to dictate a decision
timeline.

In the further alternative, the Designation occurring outside the 90-day time period
prescribed in the Act, not the Bylaw, does not render the Designation null and void.

Relief Sought

37.

The City respectfully requests that the Commission dismiss the appeal.

RESPECTFULLY SUBMITTED this ___ day of March, 2026.
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