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EXECUTIVE SUMMARY

An application was submitted to the Department of Agriculture and Land within the Province of
Prince Edward Island by L & J Holdings Inc. on July 9, 2021. The application was to consolidate
two parcels located on Hennebury Road in Rice Point, Prince Edward Island being PID #808154
and PID #203000, and to subdivide the new 44-acre parcel into 24 lots for residential use. This
request was denied by the Minister of Agriculture and Land on September 17, 2021 pursuant to
Section 3(1)(b), 3(1)(d), 13(a) and 13(j) of the Planning Act Subdivision and Development
Regulations.

On September 18, 2021, Greg Morrison, RPP MCIP was retained by L & J Holdings Inc. to review
the decision to reject the subdivision application and provide guidance and direction throughout
the appeal to the Island Regulatory & Appeals Commission which was sequentially filed on
October 7, 2021.

Greg Morrison is a Registered Professional Planner and a Member of the Canadian Institute of
Planners. Mr. Morrison is the Director of Development for Arsenault Bros. Holdings Inc. The
appellant, L & J Holdings Inc. is a minority owner of Arsenault Bros. Holdings Inc. It should be
noted that Mr. Morrison has been accepted as an expert in Land Use Planning by the Island
Regulatory & Appeals Commission on a number of occasions.

This report will serve as an attachment to the expert land use planning report submitted by Jenifer
Tsang. The purpose of this report is to review the letter of denial written by Eugene Lloyd, Acting
Manager of Provincial Planning, dated September 17,2021 and provide factual evidence to support
the position of the appellant that the subdivision application should have been approved by the
Minister.

RATIONALE PROVIDED FOR REJECTION

In determining whether to approve or reject the application made by L & J Holdings Inc., the
Minister sought the opinion of Alex O’Hara, Land Use and Planning Act Specialist with the
Department of Agriculture and Land within the Province of Prince Edward Island. The report of
Mr. O’Hara acknowledges that the applicant can be approved under the Regulations; however, his
planning report recommended that the proposal should not be approved on the basis of land use
planning concerns and sound planning principles. In this case, as outlined in the letter written by
Eugene Lloyd, the Minister denied the Appellants’ subdivision application pursuant to Section
3(1)(b), 3(1)(d), 13(a) and 13(j) of the Planning Act Subdivision and Development Regulations.
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SECTION 3(1)(b) — PREMATURE DEVELOPMENT

No person shall be permitted to subdivide land where the proposed subdivision would precipitate
premature development or unnecessary public expenditure.

Neither the Planning Act nor the Subdivision and Development Regulations specifically define
premature development or explain the concept. The report of Alex O’Hara recommended the
subdivision proposal be denied on the basis of, among other things, premature land subdivision.

In the opinion of Mr. O’Hara, approval of this subdivision would be a catalyst for increased
development in the Rice Point area. Mr. O’Hara contests that there are currently (at least) forty-
three (43) lots available to be developed in the immediate vicinity of the subject property and the
approval of this subdivision would result in the number of lots available for development in Rice
Point by almost fifty percent (from 43 approved lots to 62 approved lots). Appendix A of the
submission by Jessica Gillis on November 10, 2021 illustrates a buffer of approximately 2,000 ft
to 3,000 ft of the subject property which contains a total of 142 properties. She refers to this area
as the immediate vicinity.

In order to properly analyze the immediate vicinity, a site inspection was conducted on January 7,
2022 to determine the existing uses of the properties within the immediate vicinity. I expanded the
immediate vicinity to include the residential development to the west of the subject property. A
map of the existing land uses is shown in Schedule ‘A’.

I estimate the immediate vicinity to be approximately 661.5 acres of which 119.3 acres are vacant,
meaning the parcel does not contain a dwelling, is not considered active agricultural and is not
wooded. In light of the foregoing, approximately 18 % of the immediate vicinity is vacant.

Mr. O’Hara states that PEI currently has a surplus of between 25,000 to 30,000 approved, vacant
residential lots dispersed across the Island. He notes that not all lots may be available for purchase
as often the landowner subdivides the land with the intent to sell in the future and has simply
subdivided the land to increase the lands value while maintaining its current use. It should be noted
that there a number of these approved, undeveloped lots which do not meet the minimum lot area
requirement for on-site septic systems or are not serviced by a public or private road. For the
purpose of this report, three subdivisions were used as examples to illustrate subdivisions that have
been approved but the lots have not been sold or developed in light of the fact that they do not
have frontage on a developed street. While there are many more subdivisions of this nature, the
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three examples identified for this report are all subdivisions over 20 lots and are adjacent to a
watercourse, similar to the application which was denied by the Minister. The three examples are:
1. Wharf Road / Rocky Point Road (PID #200014) consisting of 74 properties without public
or private street frontage (Schedule ‘B’).
2. Simpson Mill Road (PID #622779) consisting of 84 properties without public or private
street frontage (Schedule ‘C’).
3. Phyllis Kennedy Road (PID #90001) consisting of 39 properties without public or private
street frontage (Schedule ‘D’).

In the three examples above, 197 properties have been approved but are not developable. The
statistic that PEI currently has a surplus of between 25,000 to 30,000 approved, vacant residential
lots dispersed across the Island is misleading. Many more examples can be found throughout the
Province to illustrate many properties may have been approved at one time by the Province but are
undevelopable and there are a number of reasons as to why this is the case including, but not
limited to, insufficient lot area, no frontage on a public street, do not adhere to Municipal
regulations, and located in a wetland buffer.

In the City of Charlottetown, new private roads are not permitted and therefore all properties must
have frontage on a public street. A subdivision within Melody Lane and Lower Malpeque Road
was historically approved prior to amalgamation, lots were sold but the road was never constructed
(Schedule ‘E’). This has been a historical issue for the Planning & Heritage Department as 16
properties’ owners have undevelopable building lots until the public road is constructed. It is the
responsibility of the developer to do so, but since the lots have already been subdivided and sold,
there is very little desire for the developer or lot owners to construct the road.

Mr. O’Hara suggests that development of 19 lots on the property would result in a total of 76
approved lots would result in an oversupply of lots approved for development in Rice Point. Rice
Point falls inside the Statistics Canada census subdivision of Lot 65. According to 2016 census
data (census data for 2021 is not available until February 9, 2022), the population of Lot 65
increased from 2,200 in 2011 to 2,347 in 2016. This represented a 6.7% population change
compared to a provincial population change of 1.9%.

According to the Prince Edward Island Population Report 2021 released by the Province of Prince
Edward Island on October 1, 2021, the population of PEI is 164,318 as of July 1, 2021 which is a
yearly increase of 2,989. This increase represents the largest percentage of growth in Canada and
PEI has had the highest growth rates among Canadian provinces for six consecutive years.
International immigration continues to be the driver of population growth on Prince Edward Island.
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It is Mr. O’Hara’s opinion that approval of this subdivision would not contribute to “infilling”. In
his report, Mr. O’Hara indicates that the proposed development site is located within a span of 5
km between two existing subdivisions to the east and west. He states that this proposal would not
be deemed as infilling due to the distance between the two existing developments. Neither the
Planning Act nor the Subdivision and Development Regulations specifically define infill
development or explain the concept.

My research has found that the subdivision containing 54 properties to the east containing Country
View Drive, Southpoint Lane, Macks Place and Bethesda Way is located directly across
Hennebury Road from the subject property. All lots in this subdivision are located within 710 m
of the subject property. While there are a number of houses to the west, the subdivision containing
32 properties on Red Sunset Lane, Point of View Lane, Spruce Grove Lane, Bayberry Lane and
Tatlock Lane is located with 1.05 km of the subject property.

SECTION 3(1)(b) — DETRIMENTAL IMPACT

No person shall be permitted to subdivide land where the proposed subdivision would have a
detrimental impact.

The Planning Act Subdivision and Development Regulations define “detrimental impact” as:

“detrimental impact” means any loss or harm suffered in person or property in matters
related to public health, public safety, protection of the natural environment and
surrounding land uses, but does not include potential effects of new subdivisions, buildings
or developments with regard to:

(i) real property value;

(ii) competition with existing businesses,

(iii)  viewscapes, or

(iv)  development approved pursuant to subsection9(1) of the Environmental Protection
Act;

Mr. O’Hara has indicated that the proposed subdivision would deplete approximately 3,000 ft of
shore frontage along the south shore. A survey completed by ISE confirmed that the shoreline is
actually 2,622 ft, not 3,000 ft as previously stated (Schedule ‘F’). He then states that protection of
PET’s natural environment is important to the Province and avoiding developments such as what
is being proposed will reduce the adverse impacts of coastal development.
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As stated in the report by Alex O’Hara, the Province of Prince Edward Island has over 1,100 km
of shoreline. Hope Parnham, the Climate Change Policy Advisor, with the Province of PEI
indicated that including the inner harbours and estuaries, the total coastline is actually 2,726 km
of which 970 km fronts on developed properties. In light of the foregoing, 35.6% of the coastline
is already developed. The development of the subject property would represent an increase of
approximately 0.029%.

Mr. O’Hara states that open space shall be integrated along the shore front, and not comprise of
the entire shore frontage of the proposed parcel. This is suggested in order to reduce, as much as
possible, the adverse impacts of coastal development on the coastal viewscapes and promote, as
much as possible, public amenity and access to shorefront lands. The Province currently has a
public access to the beach with a small public parking area immediately to the east encompassing
approximately 100m of shorefront (identified as PID #426221 on Page 16 & 41 of the Record of
Decision).

SECTION 13(a) — COMPATIBILITY WITH SURROUNDING USES

Subdivision designs shall be based on sound planning, engineering, and environmental principles,
and shall demonstrate that the proposed subdivision is suited to the intended use, having due
regard for compatibility with surrounding uses.

The report of Alex O’Hara suggests that the subject property is considered prime agriculture land,
and much of the surrounding area is currently used as such. He states that orientation, slope,
proximity to other agricultural lands etc. are some factors which contribute to this conclusion.

A letter was written by one of the current property owners, Fulton McLaine, and sent to L & J
Holdings Inc. by the current property owners’ lawyer, Horace Carver. The letter explained the
current operation of the property:

Of the forty-three acres in question, approximately thirty-two acres would actually be
under cultivation. There are five acres of woods, two acres tied up with the former building
site and orchard. A large chunk is lost to a 60 ft (no cultivate zone) buffer along the entire
shoreline imposed by conservation officers in 2016. The balance is credit to a gully that
runs the full width of the property. The gully prevents cultivation of the acreage as one
block.

For farming purposes this gully divides the property in two sections, all equipment has to
cross the culvert on the farm lane to get from one section to the other. With the small
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acreage in each section and the irregularity of the shoreline to deal with, farmers with the
larger equipment of today consider this layout of land to be a nuisance and have no interest
in cropping it.

For the last ten years we have been essentially subsidizing a smaller operator who was
willing to take on the task of cropping the land to keep it from been overgrown and going
wild. Just to give structure to the rental agreement, we each are compensated 3200
annually. This exercise of course, is just a matter of maintaining the land as best we can
for the time being.

Tim Hamel with Arsenault Bros. Construction Litd. Spoke with Brenton MacLaine on December
13, 2021 who is the owner of the adjacent property, PID #790683. Mr. MacLaine indicated that he
receives $1,200 annually to allow the property to be farmed for hay and soybeans, which does not
cover his property taxes of $2,939. Mr. Hamel asked Mr. MacLaine if he would be interested in
purchasing the subject property to farm it and he indicated that he was not interested in the property
for farmland as there is no inherit value.

The letter of denial written by Eugene Lloyd dated September 17, 2021, suggests that a residential
subdivision in this area could create tension between agriculture and residential users, and would,
therefore, be incompatible with the surrounding uses.

Municipalities throughout the Province of Prince Edward Island allow both single family
dwellings and agricultural uses as permitted uses in agricultural zones. The two nearest
Municipalities to West River with Official Plans is the Rural Municipality of Kingston and the
Town of Cornwall.

As per Section 6.2 (Permitted Uses in the Rural East A1 and Rural West A2 Zone) of the Rural
Municipality of Kingston Zoning and Subdivision Control (Development) Bylaw allows Single
Family Dwellings and Resource Uses — Agricultural Uses including barns and stables. As per
Section 16.2 (Permitted Uses in the Agricultural Reserve A1 Zone) of the Town of Cornwall
Zoning & Subdivision Control (Development) Bylaw #414 allows Single Family Dwellings and
Agricultural Uses.

That being said, if this was a concern of IRAC, they could recommend that L & J Holdings Inc.
inform prospective buyers that the adjacent property to the north has farming activities on it and
the farm is not required to change the way they operate their farm in light of the approved
residential development.
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Finally, Mr. O’Hara notes that due to the slope of the land, wells installed within the proposed
subdivision would be at risk of ground water contaminants from the agricultural use of the subject
parcel, and the agricultural lands of the higher elevation to the north that are active and long
running arable farm operations.

In a report completed by Joose Environmental Consulting Inc. dated January 18, 2022, it stated
that:

Groundwater resources would not be a concern in relation to the proposed development
based on the information ... indicating an adequate supply of potable water, with no
apparent current impacts from agricultural activity ...

SECTION 13(j) - NATURAL FEATURES

Subdivision designs shall be based on sound planning, engineering, and environmental principles,
and shall demonstrate that the proposed subdivision is suited to the intended use, having due
regard for natural features.

The report of Alex O’Hara states that residential development and subdivision along PEI’s
coastline has caused serious issues regarding coastal erosion that will have long-term economic
and social consequences.

That being said, the Department of Environment, Energy and Climate Action with the Province of
Prince Edward Island completed a Coastal Erosion Hazard Assessment on September 1, 2021 for
the subject property, 110 Hennebury Road (PID #808154). For this property, the Province
determined that the coastal erosion hazard classification was LOW. The report notes:

Please note that this assessment is based on historical coastal change and is likely to be
an underrepresentation of the future erosion rate (i.e., as the climate continues to change,
the erosion rate is likely to increase). When the average historical rate of coastal change
is between 0-30cm/yr it is considered low risk...

A Coastal Flood Hazard Assessment was also completed by the Department of Environment,
Energy and Climate Action. The assessment indicated that 95% of the property is within the
minimal flood hazard area meaning that this portion of the property is elevated above the 2100
coastal floodplain. Less than 5% of the property is in the Moderate-High Flood Hazards meaning
it is within the 2050 coastal floodplain. The report notes:
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This property fall almost entirely within the Minimal Flood Hazard Zone. If available,
local knowledge of previous occurrences of flooding with also help to inform the property
owner regarding current and future flood risk.

Qing Li, Hydrogeologist with the Department of Environment, Energy and Climate Action
strongly recommended that a central water supply is recommended for the proposed lots; however,
if an individual well is place for each lot, they should be kept a minimum of 50 m from the shoreline
to minimize salt water intrusion in the long term. In light of the foregoing comments, L & J
Holdings Inc. should include in the Restrictive Covenants for the subdivision that all wells must
maintain a minimum setback of 50 m from the waterfront property line to minimize salt water
Intrusion.

In a report completed by Joose Environmental Consulting Inc. dated January 18, 2022, it stated
that:

Discussions with Mr. Andy MacDonald of Watson MacDonald Well Drilling Limited
indicated that their experience of drilling potable groundwater wells in the area of the
subject site has not encountered any issues with regard to saltwater intrusion.

CONCLUSION

The request to consolidate two parcels located on Hennebury Road in Rice Point, Prince Edward
Island being PID #808154 and PID #203000, and to subdivide the new 44-acre parcel into 19 lots
for residential use was denied by the Minister of Agriculture and Land on September 17, 2021
pursuant to Section 3(1)(b), 3(1)(d), 13(a) and 13(j) of the Planning Act Subdivision and
Development Regulations.

As a point of clarification, the desire is to develop a 24-lot subdivision on the subject property as
illustrated on the subdivision plan submitted to the Province. That being said, the Planning Act
only allows up to 20 lots in the first phase so the applicant paid a fee based on a 19-lot subdivision
with the understanding that an additional five lots (Phase 2) would be subdivided after 50% of the
19 lots are sold, as per the Planning Act.

This report provides factual evidence contradicting the rationale provided by the Province for each
of the four categories; premature development, detrimental impact, compatibility with surrounding
uses and natural features.
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The Province suggested that development of this property would be considered premature
development and there was not enough demand for this type of subdivision. Evidence was
provided to illustrate the increase in population to the area of Rice Point based on census data.
There are two major subdivision located within 1.05 km of the subject property. Because lots are
approved throughout the Province does not mean that are developable and the market illustrates
that there are no lots for sale in the immediate area.

The development of this property was deemed to cause a detrimental impact and the Provincial
intent was to limit development to infilling areas. All development will be located outside of any
required buffer zones and would not have any impact on the public access to the beach. Further,
as stated above, the proposed development is located adjacent to a 54 lot subdivision and within
1.05 km of a 32 lot subdivision.

It was discussed that a residential subdivision and an agricultural farm would be incompatible uses
and the subject property would be better left as agricultural land. Throughout the Province,
agricultural uses and residential uses operate in conjunction with each other and are compatible
uses.

Finally, The Province suggested that development of this property would be susceptible to coastal

erosion and coastal flooding. A report by the Province, as part of the record, demonstrates that the
subject property has low risk in relation to both coastal flooding and coastal erosion.

Greg Morrison, RPP MCIP
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SCHEDULE ‘4’
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SCHEDULE ‘B’
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SCHEDULE ‘C’
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SCHEDULE ‘D’
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SCHEDULE ‘E’
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SCHEDULE ‘F”’
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