





SCHEDULE “A”

1. In a Letter Dated May 18", 2023, from the City of Summerside signed by

Linda Stevenson “Development Officer” and a CC copy to Gordon MacFarlane, CAE and

Aaron Macdonald DTS, the application was “DENIED” for PID # 73536 & PID # 72421.

2. Under the City of Summerside Zoning bylaws EXCERPT S§5-15 SECTIONS 5.8,

it states;

TIME LIMITATIONS FOR APPLICATION

“Should a development Application be denied,

a “similar application “shall not be considered

within 12 months of the initial application being

denied, except when the development officer
considers it justified because of valid new evidence
or a change in conditions or as the result of an appeal

or review procedure allowed under this bylaw.
City of Summerside By-law is Attached with this notice of Appeal.

3. Under the “Building Codes Act” under the heading of PERMITS and the sub Heading

of “Revocation of Permit “ the sections are non- applicable being (a),(b),(c),(d),(e),

that would have allowed or permitted for the City of Summerside to have

“Re-Considered the same Application” of the Applicants for the 5*" time in the

last 7 months for the same re-lated matter.




4,

Evidence had been brought forward by the Appellant to the Development Officer and

City Councilors and the City Lawyer Gordon MacFarland as well as acting outside City

Lawyer for the City of Summerside Derek Key, that the Applicant Nathan Kember had

been operating under 19 False entities and a false entity by the Name of

“Strategic Enterprises Inc “which was a name submitted on the Application to the City of

Summerside for the Permit. The province “Corporations Division” has

“Confirmed in writing” that no such entity existed. It’s the Appellants position that the

Applicant Nathan Kember was therefore knowingly perpetuating a fraud. The Second

name on the Application was Strategic Holdings Inc. This Company is required to have a

Corporate address at all material times under the Corporations Registration
requirements. The Address listed on the corporate filings at the time for the Applicant

Strategic Holdings Inc was 364 Blue Shank Road in Wilmot Valley. Upon the Appellant

arriving to serve Nathan Kember Court Certified Papers at the Corporate Registered

office of Strategic Holdings Inc 364 Blue Shank Road, the appellant came Across a

residential home Address. The Appellants spoke with the Property Owner who was

totally unaware that Nathan Kember was and had been using her residential home

address as the corporate address for his Company when she was in fact the deed holder
of the property for a number of years. The Property Owner called her legal Counsel

(whom interestingly enough was Derek Key the City of Summerside Outside lawyer) to

seek further advice. Her legal counsel Derek Key instructed the property owner to” keep

her mouth shut “and not to talk with the Appellant with relation to the Applicant

Nathan Kember and his use of the 364 Blue Shank Road Property Address. Andrew

Campbell, who is the Solicitor for Nathan Kember and Strategic Holdings Inc, were

somehow notified and the Corporate Address changed from 364 Blue Shank Road to

674 Water Street. Cox & Palmer (Andrew Campbell) Lawyer for Nathan Kember was

reported by the Corporations division as the Person changing the fake Address.



5. Considering the foregoing, it is not possible under any circumstances that the

Development officer “Linda Stevenson” nor the City Councilors could have come to any

kind of justification to allow or permit the Applicant Nathan Kember to re-apply under

the same PID # 73536 & PID # 72421 and under the same fake Company names

“Strategic Enterprises Inc” a false entity that does not exist to be permitted to do

business in P.E.I.
In addition, the Applications are similar in nature with respect to re-zoning and building
development and same PID # which is not permitted for reconsideration

12 months from the denial of the Application.

It is further Important to note that the Application was “Denied” (pursuant to the letter

of the development officer Linda Stevenson) dated May 18, 2023.

6. That Andrew Campbell (Solicitor for the Applicant Nathan Kember),

e knowing full well of the Fake unregistered Companies.

e Knowing full well that Strategic Holdings was using a false Residential Address.

e Knowing full well he (Cox & Palmer) had changed the corporate address from
364 Blue Shank Road to 674 Water Street.........

e Knowingly was aware that City Council and the development officer had Prior
evidence before them of the false entity to deny the Application on May 18,
2023.

e Knowingly filed an Appeal dated June 5%, 2023/LA23013 citing and having
claimed that the City of Summerside failed to exercise their decision-making
discretion in a fair, reasonable and transparent manner yet his Client Nathan
Kember was not and had not been transparent with anything with regards to his
application put forth to the City. Hence now why the Ethics and Conduct of




Lawyer Andrew Campbell is now in very serious question in supporting

and having assisted his client in unethical and unlawful behavior unbecoming

a member of the Bar of the province of P.E.I.

e That Appeal of June 5, 2023, ® Andrew Campbell was subsequently withdrawn.
Andrew Campbell/Client Nathan Kember then re-submitted a similar application

using the very same fake entity Strategic Enterprises Inc both same

PID # of Pid # 73536 & Pid # 72421 and a rezoning and Building
Request on a new Application that was approved only months later

September 18", 2023. The Development officer “Linda Stevenson” had

no justification nor did City councilors to accept a re-application from

Nathan Kember let alone to Approve the Application (Nathan kember) on

September 18, 2023, with a fake Entity of Strategic Enterprises Inc.

The Appellants filed an Appeal to that decision on October 6%, 2023.

e The City Councilors & Mayor Dan Kutcher (Former Lawyer Cox & Palmer)
, the Development Officer “Linda Stevenson” and

Gordon MacFarland (City In house lawyer), Derek Key City outside lawyer and

Andrew Campbell (Applicants Lawyer) all aware that there were Appeals filed

with IRAC on this matter. The City of Summerside attempted to Circumvent and
overthrow the judicial Appeal process and laws in place and allowed the
Applicant to Re-Apply to the City of Summerside for Approval on October 19*,

2023, on the same related matter and property PID #. The City then Approved

the Application of Applicant on October 19%, 2023, which was still pending

appeal before IRAC therefore having completely overthrown the Rule of law and
due process and a total lack of regard and respect for the Island Regulatory and

Appeals Commission.



Councilor Carrie Adams had cited on October 19 that she was voting against the

application citing and “Confirming “that the Planning Board and her fellow

Councilor’s did not conduct a proper review required on the Application and

that there were significant safety Concerns that could seriously affect the public
and she was not at all comfortable as a result in approving the Application and

therefore voted against it.

The City Councilors and Mayor involved that have voted for the Applicants
Application Abused the Process and are in breach of lawful procedures in place

that as Public Representatives, were Required to abide by and follow.

The City Councilor’s and the Mayor that have voted in favor of the Applicants

application have abused the process. The same individuals have committed the

act in public office of “Malfeasance” and “Misfeasance”. Each Councilor

including the mayor that was in support and voted for this Applicant Nathan

Kember & Strategic Enterprises Inc having known it was a fake entity must each

on their own be held Accountable as to why they would approve and issue a

Permit to a Fake & False entity knowingly and willingly. In addition, why the very

same individual Councilor’s and Mayor have shown no respect for the Island

Regulatory and Appeals Commission (has Jurisdiction over municipalities)

having unlawfully and illegal committed serious breaches. All must now be held

individually accountable before IRAC for each Councilors and Mayors (Vote) &

actions in this matter.



The appellants will be seeking an immediate “Interlocutory Order” pending

the hearing of the Appeal for IRAC to impose a “Freeze “with respect to this

applicant, the Councilors and Mayor in question as it relates to these PID #.

SCHEDULE “B”

The Appellants seek the Following Relief.

e The Applications of the Applicant Nathan Kember, Strategic Holdings Inc,

and Strategic Enterprises Inc is Struck in its entirety.

e Immediate “Interlocutory Order” to prohibit the City of Summerside from
accepting any further or future Applications from Nathan Kember his
purported Companies affiliate’s or assigns or legal representatives as it relates
to the Property in Question and others until such time IRAC has adjudicated on
this matter and the Misfeasance of City Council as it relates to this Applicant.

e Each City Councilors and the Mayor that with the Knowledge voted to approve
a fake & False entity that is not properly registered to do business in the
province be questioned and investigated as to why and or how they could have

possibly come to that determination when evidence was Brought before them
months before the Contrary.

e That “Only” City councilors whom had voted and Mayor, to be investigated
under “Misfeasance” & “Malfeasance” and or any other means by law that

deems just for abusing legal and due process that’s in place and
“having abused” their Public Positions of office as it relates to this
applicant and its applications before the City.



e That the Appeals of

April 24, 2023

June 5th, 2023
October 16, 2023
October 29%", 2023 (2)

be consolidated and all heard at the same time. This will include the Appeal of
June 5%, 2023 that was withdrawn by Andrew Campbell and Nathan Kember.

e That IRAC (Entity overseeing Municipalities) consider calling in the authorities
on this matter of the Misfeasance.
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This document, is an office consolidation of this Bylaw

It is intended for information and reference purposes only.
This document is not the official version of the Bylaw.
We have tried to ensure these versions of the bylaws are as accurate as possible;
however, where accuracy is critical, please consult official sources.

If you find any errors or omissions in this consolidation, please contact,
Department of Human Resources and Legal Affairs

Phone: 902-432-1262

Email: sandra.corkum@city.summerside.pe.ca

Council Approved July 16 2018
Approved by the Province November 6 2019

Amended October 1, 2019
Amended September 13, 2021

This Zoning Bylaw is effective as of the date signed by the Minister
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10/29/23, 10:14 PM Crown and Government Liability - Misfeasance in Public Office
[Odhaviji at para. 22] ... “[T]he
tort involves deliberate
disregard of official duty
coupled with knowledge that
the misconduct is likely to
injure the plaintiff’: Odhaviji (at
para. 23). The tort of
“misfeasance in a public office
requires an element of bad faith
or dishonesty”: Odhaviji (at
para. 28). For a public officer's
“conduct to fall within the scope
of the tort, the officer must
deliberately engage in conduct
that he or she knows to be
inconsistent within the
obligations of the office”:
Odhavji (at para. 28).

[99] The Attorney General makes two
arguments: first, the tort of misfeasance in
public office was inadequately pleaded and
the motion judge erred in failing to so find;
and second, the motion judge erred in failing
to find that Crown attorneys are immune
from civil liability for misfeasance in public
office. We do not accept these arguments,
for the reasons that follow.

Misfeasance in public office was adequately
pleaded

[100] The motion judge set out the
allegations made by the officers and stated,
at para 149:

[T]he officers have pleaded that
the Crown Attorneys acted
unlawfully by acting in breach
of their statutory duties under
the Crown Attorneys Act and by
breaching their oath of office. In
my view, they have pleaded the
essential elements of the tort of
misfeasance in public office by
asserting knowing, deliberate,
and unlawful disregard of
official duty coupled with
knowledge that the misconduct
is likely to injure the plaintiffs.

[101] The motion judge added, at para. 150:

www.isthatlegal.ca/index.php?name=crown-liability.misfeasance 15/20
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The dispute between the parties
largely relates to the proper
construction of the statutory
duties of Crown Attorneys and
whether they were in fact
breached in this case. At this
stage, a motion to strike, I am
not called upon to decide that
the plaintiffs can prove their
allegations; instead, I am
required to assume they can.

[102] We agree with the motion judge’s
conclusion that the pleading of misfeasance
in public office was adequate, as a careful
review of the statement of claim reveals. The
pleading of this tort focuses in particular on
the Crown’s conduct of the appeal. This
court’s reasons were especially hard on the
officers, noting that their “conduct in this
case might well be characterized as
‘torture’”. The court noted, at para 43, to
repeat:

What occurred here was the
administration of a calculated,
prolonged and skilfully
choreographed investigative
technique developed by these
officers to secure evidence. This
technique involved the
deliberate and repeated use of
intimidation, threats and
violence, coupled with what can
only be described as a
systematic breach of the
constitutional rights of detained
persons - including the denial of
their rights to counsel. It would
be naive to suppose that this
type of egregious conduct, on
the part of these officers, would
be confined to an isolated
incident.

[103] The statement of claim asserts, in
paras. 33 and 34:

During oral argument at the
appeal, Justice Doherty, asked
Ms. Alyea many questions
about what had occurred. She
never advised him, or the court,
about the new material facts that

16/20
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the Crown had learned about the
conduct of Ms. Cressman, and
more importantly, the
exculpatory findings with
respect to the conduct of the
police officers which she had
come to know.

As such, the Crown, either
negligently or deliberately,
attempted to protect its own
agents conduct, rather than
respecting their duty of care and
responsibility to the officers and
the administration of justice.
[Emphasis added.]

[104] The statement of claim states plainly,
at para. 47, that Crown counsel “committed
the tort of misfeasance in public office by
engaging in deliberate and unlawful conduct
in their capacity as Crown attorneys, clearly
in contravention of their sworn statutory
duty.” It was “deliberate and unlawful
conduct.” Further:

The new material facts Ms.
Alyea and her superiors became
aware of which clearly
exonerated the police officers
and implicated Ms. Cressman’s
conduct, were supressed by
senior Crown Law Officers and
were kept from the judges of the
Court of Appeal. [Emphasis
added.]

[105] Other critical elements of the tort were
also pleaded, at para. 48:

Crown attorneys involved in
this case deliberately engaged in
conduct that they knew to be
inconsistent with the obligations
of the Crown attorney and they
did so in bad faith, with the
knowledge that this misconduct
was likely to injure the officers.
[Emphasis added. ]

[106] The pleading of misfeasance in public
office is adequate, properly particularized,
and carefully tracks the elements of the
Odhaviji Estate test. The motion judge did
not err in so finding.
17/20
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Crown attorneys are not immune from civil
liability for misfeasance in public office

[107] The Attorney General argues that
Crown attorneys are immune from liability
for misfeasance in public office, and enlists
the same two grounds it deployed in the
successful argument that Crown attorneys
are immune from liability for negligence in
the performance of their duties: the prospect
of liability for misfeasance could divert
Crowns from their duties and could have a
chilling effect on their conduct. These were
the policy reasons Moldaver J. rejected in
Henry when he extended liability for Charter
damages for wrongful non-disclosure in a
criminal prosecution.

[108] The motion judge rejected these
arguments in relation to the claim for
misfeasance in public office.

[109] We conclude that Crown attorneys are
not immune from claims of liability for
misfeasance in public office. The trigger for
liability provides the functional equivalent
of the “high liability threshold” Moldaver J.
set in Henry for liability for Charter
damages for wrongful disclosure.

[110] The nerve of the Supreme Court’s
decisions in the trilogy and in Henry is the
deliberate abuse of authority by Crown
attorneys. See Nelles, at paras. 55-56, per
Lamer J.; and Proulx, at para. 35, per
Iacobucci and Binnie JJ. In Miazga, Charron
J. said, at para. 51:

Thus, the public law doctrine of
abuse of process and the tort of
malicious prosecution may be
seen as two sides of the same
coin: both provide remedies
when a Crown prosecutor’s
actions are so egregious that
they take the prosecutor outside
his or her proper role as
minister of justice, such that the
general rule of judicial non-
intervention with Crown
discretion is no longer justified.
Both abuse of process and
malicious prosecution have
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been narrowly crafted,
employing stringent tests, to
ensure that liability will attach
in only the most exceptional
circumstances, so that Crown
discretion remains intact.

[111] In Miazga, several parties sought to
amend the test from Nelles so that malice
could be inferred because “independent
evidence of malice presents too high a
barrier,” but Charron J. rejected these
arguments, at para. 52, because they “are ill-
conceived and do not account for the careful
balancing established in Nelles and Proulx
between the right of individual citizens to be
free from groundless criminal prosecutions
and the public interest in the effective and
uninhibited prosecution of criminal
wrongdoing.” She concluded that “the
‘inherent difficulty’ in proving a case of
malicious prosecution was an intentional
choice by the Court, designed to preserve
this balance.” See also paras. 79-84.

[112] The need to establish abuse of
authority was noted by Moldaver J. in
Henry, at para. 49, which we repeat for
convenience:

It is a bedrock principle that the
exercise of core prosecutorial
discretion is immune from
judicial review, subject only to
the doctrine of abuse of process.
The presence of bad faith and
improper motives may indicate
this type of conduct. [Citations
omitted. ]

[113] Drawing on Henry, there are
“compelling good governance” concerns
that require a “high liability threshold” in
order for the tort of misfeasance in public
office to be a tenable cause of action against
Crown attorneys. That “high liability
threshold” is satisfied by the requirement of
the tort of misfeasance in public office set
out in Odhavji that the claimants show the
presence of bad faith or improper motives.
We also note Moldaver J.’s qualification, at
para. 83 of Henry, that “there may be case-
specific policy concerns that militate against
an award, even if the appellant has made out
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