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Overview

1. The Respondent, City of Charlottetown (the “Respondent” or the “City”), concurs
with the overview and issues as set out by the Appellant, Derek French (the
“Appellant”), at paragraphs 1 through 33 of the Post-Hearing Submissions of the
Appellant (the “Appellant’s Submissions”).

Issue One:  Framework Applied by Commission in Planning Act Appeals

2. The Respondent accepts the two-step test to be applied by the Commission in
deciding appeals pursuant to the Planning Act, RSPEI 1988, ¢ P-8 (the “Planning
Act”) as detailed at paragraph 34 of the Appellant’s Submissions.

3. Specifically, the Commission has been tasked with: (1) determining whether the City
followed the proper process and procedure in making a decision on the Rezoning
Application (the “Application”) before it and (2) determining whether the City’s
decision with respect to the Application had merit based on sound planning

principles.1

4., It is the City’s position that throughout the course this Appeal, the Island Regulatory
and Appeals Commission (the “Commission”) heard evidence to support a finding
that both determinations can be made in the positive. That is, the City followed the
process and procedure as required by its Zoning & Development Bylaw (the
“Bylaw”) and the City’s decision had merit based on sound planning principles,
including those articulated in its Official Plan, East Royalty Master Plan and as
detailed in the Planning & Heritage Department Report dated February 21, 2024.2
Council rejected the Application due to the lack of infrastructure and inconsistency
with the East Royalty Master Plan and the expectations of residents, including with

respect to anticipated seniors housing in the area.

1 New Homes Plus Inc. v City of Charlottetown, 2023 PEIRAC 3 at paragraph 34 [Tab 1].
2 City’s Record, Tab 16 at p.g. 135.
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5. The City’s reasons for this conclusion are articulated by addressing the remainder

of the issues identified below.

Issue Two:  Sufficiency of Council’s Reasons from a Procedural Standpoint

6. To determine this issue, the Commission must review the minutes as a whole
and ask whether they set out the reasons why Council voted against the
Application during the March 12, 2024, Regular Monthly Meeting of Council (the
“Minutes”). In New Homes Plus Inc. v City of Charlottetown, 2023 PEIRAC 3

(“Order LA23-03"), the Commission, citing several authorities, stated as follows:3

“Reasons are sufficient when they explain why a municipal council arrived
at its decision. When reviewing for adequacy or sufficiency, the
Commission must consider the reasons given as a whole in the context of
the application before council and with an appreciation for the type of

decision made.”

7. The Minutes reflect the following reasons for denial:

a. Councillor Bernard articulated his view that rezoning the property was
premature given that the subdivision was not 50% completed and that the
Application was not consistent with the East Royalty Master Plan or the

expectations of the residents;4

b. Councillor McCabe stated several reasons for her vote, including, but not
limited to, the lack of infrastructure in the immediate area such as

streetlights, roads and stormwater management systems;® and,

3 Order LA23-03 at paragraph 42. [TAB 1]
4 City’s Record, Tab 16, pgs. 170-171 and 173.
S City’s Record, Tab 16, pg. 171.
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c. Councillor Muttart stated his concerns with respect to density and the

expectation of residents that there would be more housing for seniors.®

8. Although the Appellant argues at paragraph 36 of the Appellant’s Submissions that

the above-noted reasons are insufficient to meet the threshold for procedurally

sufficient reasons, the City respectfully disagrees: the Appellant knows why the

Application was denied.”

9. Specifically, the arguments contained at paragraph 36 of the Appellant’s

Submissions can be dealt with as follows:

a. there is no procedural requirement that every member of Council must
provide their reasons for a decision. Rather, the record as a whole must
provide sufficiently reflect the reasons for their decision.8 This requirement
was satisfied by the reasons of Councilor's Bernard, McCabe and Muttart;

and,

b. while the City’s position is that the above-noted reasons of Council are
grounded in sound planning principles, whether the Commission agrees is a
separate question from the one raised by this ground of appeal. This ground

of appeal is based on “procedural,” not “substantive” error.®

10. Upon review of the Council minutes as a whole, it is the City’s position that Council
set out the reasons why a vote was rendered against the Appellant’s application.
The Respondent submits that the reasons provided by Council were sufficient in a

procedural sense to notify the Appellant as to why the Application was denied.

6 City’s Record, Tab 16, pg. 171.

7 Order LA23-03 at para 43. [TAB 1]

8 Order LA23-03 at paras. 41-43. [TAB 1]
9 Order LA23-03 at para 43. [TAB 1]
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Issue Three: Sound Planning Principles

11. The Commission has held that decisions of municipal councils must have merit

based on sound planning principles.10

12. This does not mean that the Commission must find:

a. that the proposed rezoning did not represent sound planning;11 or,

b. that the status quo represented better planning than the proposed

rezoning.12

13. Deference must be given to any decision of Council that followed the proper
process and procedure in reaching a decision that has merit based on sound

planning principles.

14. In New Homes Plus v City of Charlottetown, Order LA10-06 (“Order LA10-06"), for
example, the Commission dismissed the developer’s appeal from the decision of
Council not to permit the requested rezoning, despite the Commission’s conclusion
that the proposed rezoning represented better planning than the status quo.13
According to the Commission, Council’s decision was “reasonable”, had support in
the City’s Official Plan, and was consistent with the residents’ expectations when
they bought their properties.14 As a result, the Commission held that Council’s

decision was owed deference and dismissed the appeal.

10 order LA23-03 at para. 44. [TAB 1]

11 order LA10-06 at paragraphs 18, 20 and 21. [TAB 2]
12 Order LA10-06 at paragraphs 29 and 32. [TAB 2]

13 Order LA10-06 at paragraph 29. [TAB 2]

14 order LA10-06 at paragraphs 31 and 32. [TAB 2]
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15. In reaching its decision in Order LA10-6, the Commission held that there was merit
in consistently adhering to the “plan” earmarked for the neighborhood.1® This was
referred to as the “consistency” approach. The “consistency” approach differs from
cases wherein the Commission found that Council’s decision was governed by the
subjective opinions of residents which have been categorized as “assertions or
speculations” with respect to things such as their belief that the proposed

development will impact their reasonable enjoyment of the property.16

16. The reasons of Councillors Bernard and Muttart in this Appeal are in line with the
“consistency” approach. Both Councillors referenced the expectations of residents

arising from the East Royalty Master Plan in their reasons for decision:

Councillor Bernard:

“This is what the public agreed with. This is what Council agreed with and I'm a
little hesitant to go in and start changing things especially this drastic when it’s
not 50% completed.”17

“So to me | think the residents’ expectations and being the subdivision runs from
St. Peters Road right up to East Royalty Road so it’s a lot of land; | believe it's
100 acres.” 18

Councillor Muttart:

“[...] what was proposed a number of years ago about seniors involving more
seniors housing within that area and the density that is going there rapidly so |
feel like rezoning that against that, is kind of going against the wishes of the
people of the time.”19

17. The above-noted considerations of Council are consistent with those which were
considered shortcomings in the Planning & Heritage Department Report dated

February 21, 2024, including the following:20

15 Order LA10-06 at paragraph 31. [TAB 2]

16 Queens County Condominium Corporation No. 40 (Re), 2018 CanLIl 154116 at paragraph 41. [TAB 3]
17 city's Record, Tab 16, pg 170.

18 City’s Record, Tab 16, pg 173.

19 City’s Record, Tab 16, pg 171.

20 City’s Record, Tab 16, pg 135.
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a. Concerns were raised by area residents over higher density development and
the impacts to existing residential development that this could cause.
b. There is less chance that seniors housing, community care or nursing homes

would be built at this location should the requested rezoning be approved.

18. While the Planning & Heritage Department favored the “positives” listed in the
February 21, 2024 Report, over the “shortcomings,” there were clearly factors “for”
and “against” the proposed rezoning from a sound planning perspective. Council
must conduct its own analysis of the relevant planning principles and accordingly
may give differing weight to each of these factors. In doing so, Council is entitled to
consider the expectations of their constituents, which may include applying the

“consistency” approach in its decision-making.

Issue Four: Remedy

19. It is the City’s position that the two-part test in Stringer is made out and that

Council’s decision ought to be upheld.

20. The reasons of Council were procedurally sufficient in that the Appellant knows why

his Application was denied.

21. Substantively, Council’s reasons are grounded in the “consistency” approach which
has been held to have merit. The decision of Council was reasonable and consistent
with the Official Plan. It further considered the sound planning principles outlined in
the February 21, 2024 Report of the Planning & Heritage Department and relied, in
part, on several of the “shortcomings” at page 8 of said Report as their reasons for

decision.

22. As a result, deference is owed. As stated by this Commission in Resort Municipality

v IRAC: “deference is earned when a decision maker follows the process set out by
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the law.”21 However, in the alternative, if the Commission finds that sufficient
reasons were not provided, the Commission ought to set the decision aside and

remit it back to Council:22

Where the duty of procedural fairness or the legislative scheme mandates
that reasons be given to the affected party but none have been given, this

failure will generally require the decision to be set aside and the matter

remitted to the decision maker: see, e.g., Congrégationdes témoinsde

Jéhovahde St-Jérébme-Lafontaine, at para. 35.

RESPECTFULLY SUBMITTED this 231 day of October, 2024.
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21 Resort Municipality v Island Reg. & Appeals Com. & Ano., 2014 PECA 19 at paragraph 20. [TAB 4]
22 canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at paragraph 136. [TAB 5]
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INTRODUCTION

1. This is an appeal of the decision of the City of Charlottetown (the “City”), dated July 11,
2022, to reject a rezoning request by New Homes Plus Inc. (the “Appellant”) to amend
Appendix G — Zoning Map of the Zoning & Development Bylaw from Single-Detached
Residential, Small (R-1S) to Single-Detached Residential, Narrow (R-1N) to permit the
subdivision of 46 lots for single-detached dwellings on the remaining portion of land in
Sandalwood subdivision, an extension of Mutch Crescent (PID#773051) (the
“Property”).

2. The Appellant sought to rezone the parcel in order to subdivide the property into 46

2.

narrow frontage lots to construct single-detached dwellings. The decision to reject the
rezoning request, in effect, restricts the Appellant to subdividing the parcel into 29 lots,
as is currently permitted in the Single-Detached Residential, Small (R-1S) zone.

BACKGROUND

3. On April 27, 2022, the Appellant submitted a Rezoning & Amendments Application,

seeking to rezone the Property from R1-S to R1-N (the “Application”).! The proposed
use of the Property was to remain as single-family residential.

4. OnJune 6, 2022, the Planning and Heritage Board (“Planning Board”) considered the

Application and voted to recommend to Council that the request proceed to public
consultation.? Council passed a resolution on June 13, 2022, to approve that the
request proceed to public consultation.®

5. On June 14, 2022, the City sent notice of a public meeting, scheduled for June 28,

2022, to approximately 60 surrounding property owners located within 100 meters of
the Property.* General notice of the public meeting also appeared in The Guardian
newspaper on June 18, 2022.°

6. On June 28, 2022, the City held a public meeting to seek public input on the

Application.® The meeting was well-attended by members of Council, with only
Councillor Greg Rivard being absent. Some members of the Planning Board were also
present. The public meeting included a presentation of the Application by City planner,
Laurel Palmer Thompson, and the Appellant, Warren Doiron for New Homes Plus.
Several members of the public attended the meeting and asked questions and made
comments regarding the Application. The City also received approximately 14 written
submissions from the public, the majority of which objected to the Application.’

1 Record
2 Record,
3 Record,
4 Record,
5 Record,
6 Record,
7 Record,

filed by the City of Charlottetown, Tab 2. [Record]
Tab 5

Tab 8.

Tabs 9 and 10.

Tab 11.

Tabs 13 to 17.

Tab 18.
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7. On July 4, 2022, the Planning Board met to consider the Application. Ultimately, the
Planning Board voted 5-3 to recommend to Council that the Application be rejected.®
This meeting will be discussed in more detail in the Analysis section of this Order.

8. At the regular meeting of Council on July 11, 2022, Council voted 7-1 to reject the
Application.® This meeting will, similarly, be discussed in more detail in the analysis
that follows.

9. The Appellant filed a Notice of Appeal on July 27, 2022, appealing the City’s rejection
of the Application.

10. The Appeal was heard by the Commission on December 15, 2022.

3. ISSUES

11. The appeal raises two main questions for the Commission. First, the Commission must
determine whether the City followed its procedure and discharged its duty of
procedural fairness. Second, the Commission must consider whether the decision
made by the City was one based on sound planning principles.

4. DISPOSITION

12. For the reasons that follow, the appeal is allowed. The decision made by Council is
guashed. The Commission orders that the Property be rezoned Single-Detached
Residential, Narrow (R1-N).

5. POSITIONS OF THE PARTIES

13. The Appellant raised three procedural issues with the City’s decision:

i. That the City failed to provide written notice of its decision to the Appellant
as required by the Bylaw;

ii. That written comments from the public were received and accepted by the
City after the deadline set out in the public notice; and

iii. That the City failed to provide any or adequate reasons for its decision to
reject the Application.

14. The Appellant also believes that the City’s decision is not based on sound planning
principles.

15. The City takes the position that all proper processes and procedures were followed
and that no error was committed in rejecting the Application. The City argued that both
the failure to provide written notice of the decision to the Appellant and the acceptance
of public comments after the deadline are technical errors and that neither were
prejudicial to the Appellant or affected the outcome of the Application.

8 Record, Tab 20.
9 Record, Tab 21.
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Further, the City says that on a review of the record as a whole, the reasons for
Council’s decision are clear and that the evidence demonstrates the decision has merit
based on sound planning principles.

6. OVERVIEW OF EVIDENCE

Appellant’s Evidence

17.

18.

19.

20.

21.

22.

23.

The Appellant provided two witnesses: Warren Doiron, the owner of New Homes Plus
Inc., and Rob LeBlanc, Director of Planning at Fathom Studio.

In his testimony, Mr. Doiron provided some background information about the
Sandalwood Subdivision and how it was developed over time. He described how it
started with smaller single-family homes and eventually grew to include larger single-
family homes. The subdivision has about 150 houses today. He testified that the
majority of the houses in Sandalwood are a similar size to the ones he is proposing
with the Application, the only difference being that they would be built on narrower lots.

Rob LeBlanc is a professional planner and was accepted by the Commission as an
expert in land use planning. Mr. LeBlanc was retained by the Appellant to provide a
professional expert opinion on the outcome of the requested zoning amendment
Application.?? His report concludes that the rezoning request is fair, warranted and in
keeping with the intent of the Official Plan and the procedures set out in the Bylaw. For
example, Mr. LeBlanc opined that the Application is consistent with the objectives and
policies to contain urban sprawl at section 3.1 of the Official Plan, and to allow
moderately higher densities in new development that is harmonious with its
surroundings at sections 3.2.1 and 3.2.2 of the Official Plan. He also opined that the
requested zoning amendment is consistent with good planning practice because it
would promote housing variety and affordability. It would also reduce municipal
maintenance costs while adding tax benefits and promoting the use of transit and
active transportation.

Mr. LeBlanc’s testimony was generally consistent with his report. He testified that this
proposal makes more efficient use of the land while remaining as low-density
residential, which is consistent with the Official Plan, its Future Land Use Map and the
surrounding neighborhood. He testified that this proposal unequivocally has merit
based on the Official Plan.

Mr. LeBlanc opined that present zoning is not a guarantee of future zoning, and that
this is set out directly in the Official Plan at section 1.5.3. He testified that nothing in
the Official Plan speaks to the percentage of completion of a neighborhood being a
relevant consideration for a rezoning request.

Mr. LeBlanc’s assessment and opinion were in accordance with the assessment and
recommendation of the City’s own professional planning staff.

The Commission is satisfied Mr. LeBlanc’s evidence was relevant, reliable, and
credible.

10 Expert Opinion Report of Rob LeBlanc, filed with the Commission on November 24, 2022. [LeBlanc Report]
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City’s Evidence

24. Prior to the hearing, the City filed its record with the Commission. The record totaled
one-hundred and sixty-nine (169) pages and included all Planning Board and Council
meeting packages and agendas, as well as verbatim minutes of those meetings where
this Application was discussed, including all public comments. The record also
contained the Application itself, Planning Staff reports about the Application, written
submissions from the public, and all correspondence between the parties in relation to
the Application.

25. At the hearing, the City called two witnesses, being Alex Forbes and Laurel Palmer
Thompson.

26. Alex Forbes is the Manager of Planning and Heritage for the City of Charlottetown. He
was accepted by the Commission as an expert in land use planning. He testified
regarding the general purpose of an official plan and its policies and how it is intended
to guide future development. Mr. Forbes spoke to the report prepared by Planning
Staff regarding this Application, and the table included in the report that sets out the
Application’s positives, neutral attributes and shortcomings. He testified that Staff try
to outline in the planning report the issues that are significant in an application and that
the decision-makers need to be aware of so that Council is well-informed.

27. On cross-examination, Mr. Forbes agreed that this development would not result in a
significant increase in density; however, in his opinion, Council retains the discretion
to decide that the status quo has equal merit to an application before it.

28. Laurel Palmer Thompson is employed as a planner with the City. She was accepted
by the Commission as an expert in land use planning. Ms. Palmer Thompson was
involved in the application process from the beginning and was the author of the
Planning Staff report that recommended approval for the zoning request.!

29. The Planning Report prepared by Ms. Thompson and approved by Mr. Forbes is
comprehensive and, as this Commission has come to expect from the professional
planners at the City, a thorough review of the Application. She provided a complete
analysis of the Property and surrounding lands including a brief history of the land
development in the area over the past 20 years. She reviewed the present zoning, the
current economic climate and the need for housing options. Her Report contains a
review of a number of the objectives set out in the Official Plan (sections 3.1, 3.2 and
3.3) and the statement, “If Charlottetown is going to continue to grow as a healthy
community, affordable housing for all segments of society must generally be available
throughout the City.™?

30. The Planning Report speaks to the present housing crisis and the difficulty to acquire
land in established neighbourhoods at reasonable prices and that this proposal would
allow for 17 more narrow frontage lots for single-family homes. Ms. Palmer-Thompson
addressed the concerns raised by the public. She set out the pros and cons of the
rezoning application and provides the opinion that the rezoning R-1N (Narrow Single
Detached Residential Zone ) will allow for 17 new single-family homes and that this is

11 Report of Planning Staff, Record, Tab 17.
12 Report of Planning Staff, Record, Tab 17, pg. 82.
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compatible with the existing R-1S Zone. The Report encourages Planning Board to
recommend approval of the Application.

31. On cross-examination, Ms. Palmer Thompson agreed that the R-1N zone makes more
efficient use of infrastructure and is compatible with the neighborhood as R1 zoning
and that the Application has merit based on sound planning principles. However, she
clarified that the existing zoning is also compatible and has merit based in sound
planning. She commented that it is not a question of “best”, as both are compatible
and both are supportable.

32. Both Mr. Forbes and Ms. Palmer Thompson testified that as professional planners,
their role is to advise Council, while Council is responsible to make the final decision.

7. ANALYSIS

Authority and Guideline

33. The Commission has the authority to substitute its decision for one made by a
municipal council; however, the Commission does not lightly interfere with these types
of decisions!®. The Commission ought not to interfere with a decision merely because
it disagrees with the end result!*.

34. The parties agree that the guideline developed by the Commission for exercising its
appellate authority under the Planning Act is applicable in this case. The guideline
involves two main considerations:

¢ Whether the municipal council followed the proper procedure as required by
its bylaw, the Planning Act and the law in general, including the duty of
procedural fairness; and

¢ Whether the decision made by the municipal council has merit based on
sound planning principles in the field of land use planning and as enumerated
in the Official Plan and Bylaw.®

35. The Commission will generally be reluctant to interfere with a decision on the basis
that it is not consistent with sound planning principles where that decision is supported
by objective and reliable evidence. This evidence must come from planning
professionals confirming that the decision is based on the Planning Act, the applicable
official plan and bylaw, and sound planning principles.® The Commission will typically
be deferential toward planning decisions by Council that are properly made.

Procedural Issues

36. With respect to the procedural issues raised by the Appellant, the Commission accepts
the position of the City that the failure to provide written notice of its decision to the
Appellant, and the acceptance of public comments after the deadline, are technical

13 Order LA22-07, Landfest Company Ltd. v. Town of Stratford at para 32. [Landfest]
14 Order LA10-06, Warren Doiron v. City of Charlottetown, at para 15. [Doiron 2010]

15 See, for example, Landfest at para 32; and LA17-02, APM Construction Services Inc. v Community of Brackley at
para 21.

16 Order LA18-02, Queen County Condominium Corporation No. 40 v. City of Charlottetown, at para 41. [QCC 40]
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errors and did not prejudice the Appellant or substantively impact the City’s
assessment of the Application.’

37. First, while the Commission agrees that section 3.10.6 of the Bylaw does require the
City to provide written notice of its decision to an applicant, the Appellant nevertheless
received actual notice of the decision and did file an appeal with the Commission within
the prescribed limitation period in the Planning Act. On cross-examination, Mr. Doiron
testified that he spoke with Laurel Palmer Thompson some time after the meeting and
learned the Application had been rejected. Ms. Palmer Thompson also testified that
she spoke with Mr. Doiron after the meeting and communicated the City’s decision
that the Application was rejected. Despite this finding on these particular facts, the
Commission encourages the City to follow section 3.10.6 of the Bylaw and provide
written notice to applicants in a timely manner, even where verbal notice may have
been given, in order to ensure procedural fairness and to safeguard applicants’ appeal
rights.

38. Second, while the Record demonstrates that the City did accept at least one letter from
a resident after the deadline set out in the public notice, the comments in the letter
were substantively similar to other issues and objections already raised by other
residents. As such, the acceptance of this letter after the deadline did not unfairly
prejudice the Appellant. Further, the deadline set by the City in the public notice is not
prescribed by the Bylaw. The Commission accepts the submission of the City,
supported through testimony of Laurel Palmer Thompson, that this deadline is an
administrative one set by the City.

39. Finally, the third procedural defect advanced by the Appellant related to the adequacy
of the reasons provided by Council. The Appellant argued that Council’s reasons were
deficient because a majority of Councillors who voted against the Application provided
no reasons at all, and because the Councillors who did speak at both the Planning
Board and Council meetings failed to demonstrate clear reasons for their decision.

40. The City has urged the Commission to review the record as a whole and consider that
in rejecting the Application, Council was following the recommendation of Planning
Board from its July 4, 2022, meeting. The City invoked prior comments of the
Commission to say that when Council follows Planning Board's recommendation, it
may fairly be said that in so doing, Council is adopting the reasoning and analysis used
by Planning Board.*®

41. However, in this case Planning Board made a recommendation to Council which was
contrary to the recommendation of City Planning Staff. Where that happens, there is
an added obligation on Council to demonstrate sound planning reasons for not
following the advice of its professional planning staff.!® Council’s decision-making
process should clearly demonstrate what factors were considered that support the final
decision.?° Council did not do so.

17 See, for example, QCC 40, at para 19.

18 Order LA12-02, Atlantis Health Spa v. City of Charlottetown, at para 23. [Atlantis Health Spa]

19 | andfest, at para 48; see also Order LA20-04, Jessie-Frost Wicks et al. v. City of Charlottetown, at para 35.
20 Landfest, at para 48.
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42. As the Commission has previously stated, “Reasons are sufficient when they explain
why a municipal council arrived at its decision.?* When reviewing for adequacy or
sufficiency, the Commission must consider the reasons given as a whole in the context
of the application before council and with an appreciation for the type of decision
made”.?

43. Upon review of the minutes as a whole, the Commission does not agree with the
conclusions reached by Council. However, the Commission is satisfied that the
minutes do set out the reasons why Council voted against the Application. Whether
those reasons are grounded in sound planning principles is a separate and different
guestion. In this case, the minutes of Council are sufficient in the procedural sense.
The Appellant knows why the Application was denied. This ground of appeal, based
on procedural error, is therefore not accepted by the Commission.

Sound Planning Principles

44. Moving on to the second consideration under the Commission’s accepted guideline, it
is well-settled that the Commission must be satisfied that the final decision made by
Council was animated by sound planning principles.

45. In the Commission’s review, the minutes from the July 4, 2022, Planning Board
meeting do not reflect planning-based reasons for departing from Planning Staff's
professional recommendation. Planning Board had the Planning Report before it and
Ms. Palmer Thompson gave a summary of the report at the meeting. The Minutes
show that the members were not alive to the issue before them and were sidetracked
on the benefit of having sidewalks. Ms. Palmer Thompson advised that sidewalks were
not a factor in the application before them. While there was some discussion dealing
with the requested change to allow 17 more lots, only two members actually spoke to
their rationale, and neither grounded their rationale in the Official Plan or sound
planning-related concerns. It is of particular concern to the Commission that it was the
Chair and Councillors in attendance at Planning Board who did not appear to
understand their role and obligations in assessing the rezoning application. It was the
lay members of Planning Board who followed the advice of the City’s Planning
Professionals and voted to recommend approval.z

46. The Minutes of Council of July 11, 2022 show that the Councillors were unduly focused
on the concerns of a small number of members of the public who live in the subdivision
bordering the Property. Councillor Mike Duffy tried, to no avalil, to get the Councillors
to focus on the question before them. He spoke of his concern of receiving a rejection
from Planning Board in light of a recommendation to approve by the professional
planning staff for the City, who he described as very good, well educated and well
trained who “know their work inside and out”. He questioned others reliance on letters
from only 14 objectors, after public notification, when the area “is a fairly big
subdivision”. He noted that some of their objections, such as speeding in the area is a
police issue, not a planning issue and that the City Engineer determined that 17 new
single-family homes would not compromise traffic volumes on the street. In dealing

21 Order LA17-08, Pine Cone Developments Inc. v. City of Charlottetown (November 15, 2017) at para. 56. See
generally Congrégation des témoins de Jéhovah de St-Jérdme-Lafontaine v. Lafontaine (Village), 2004 SCC 48 at
para. 12.

22 Order LA22-07, Landfest Company Ltd. v. Town of Stratford at para. 46.
23 Verbatim Minutes re Mutch Crescent Extension, July 4, 2022, Planning and Heritage Board, Record, Tab 20.

2023 PEIRAC 3 (CanLll)


Maggie.Hughes
Highlight
Moving on to the second consideration under the Commission’s accepted guideline, it is well-settled that the Commission must be satisfied that the final decision made by Council was animated by sound planning principles

Maggie.Hughes
Highlight
s are sufficient when they explain why a municipal council arrived at its decision.21When reviewing for adequacy or sufficiency, the Commission must consider the reasons given as a whole in the context of the application before council and with an appreciation for the type of decision made”

Maggie.Hughes
Highlight
However, the Commission is satisfied that the minutes do set out the reasons why Council voted against the Application. Whether those reasons are grounded in sound planning principles is a separate and different question. In this case, the minutes of Council are sufficient in the procedural sense. The Appellant knows why the Application was denied. This ground of appeal, based on procedural error, is therefore not accepted by the Commission


Page |11

with comments of others suggesting that predictability and zoning should not change,
Councillor Duffy also noted that some change should be expected. “There is always
revamping and that’s why we have variances — minor and major.”*

47. The other Councillors who spoke at the meeting focused on the objection letters from
the public complaining about the increase in the number of permissible lots. They did
not discuss the Planning Staff Report or its findings. It must be noted that the minutes
reflect that four of the seven councillors who voted to reject the Application did not
speak to the motion whatsoever.

48. As recently stated by the Commission in Order LA20-04, the thread in prior
Commission decisions is strong and plain to see: procedural fairness requires, and the
Commission expects, that every municipal council provide sufficient reasons, based
on sound planning principles, to justify its decision so that it can be sustained on
appeal. More is expected when an application has been the subject of a public
meeting, when written submissions for and against the application have been received
from members of the public, and when Council has received recommendations from
their professional staff to approve the application. Those recommendations are not
binding and may be overcome; however, in saying that, the Commission's guidance is
very clear: when rejecting a recommendation from Planning Staff, there is an added
obligation on Council to clearly and methodically set out its own thought process and
analysis.?®> Council should clearly demonstrate what factors were considered that
support the final decision, and demonstrate sound planning reasons for doing s0.2%

49. To reiterate, the Appellant sought to rezone approximately 7.02 acres of land that will
extend Mutch Crescent in the existing Sandalwood subdivision.?” This will be the final
phase of development in the subdivision, which began in the early 2000s. The land is
currently zoned R1-S, as is the balance of the existing subdivision. The current zoning
permits the Appellant to subdivide the property into 29 lots for single detached
dwellings. The Appellant wants to rezone the property to R1-N in order to subdivide
the property into 46 narrower frontage lots to construct single-detached dwellings.

50. The Appellant proffered expert opinion evidence from Mr. LeBlanc to support the
position that the proposed rezoning is consistent with the policies and objectives of the
Official Plan, that the R1-N zoning would be harmonious with the surrounding land
uses, and that the main reason for Councillors’ rejection of the Application because
the subdivision is nearly 75% developed is not a relevant planning consideration. In
other words, the proposed rezoning has merit based on sound planning principles.

51. The City, for its part, contends that Council’s decision to reject the Application is
grounded in sound planning. The City submitted that Council, in following the
recommendation of Planning Board, did not fail to base its decision on sound planning,
but rather based its decision on planning principles that are different than those
underlying the recommendation of Planning Staff. The City submitted that Council’s
decision is largely grounded in the concepts of reliability and predictability as
articulated at section 3.2.1 of the Official Plan, as well as those Official Plan policies
that encourage the preservation of neigbourhoods and public safety. The City also

24 Verbatim Minutes re Mutch Crescent, July 11, 2022, Council Meeting, Record, Tab 21.
25 Atlantis Health Spa, at para 23.

26 andfest, at para 48; see also, Jessie-Frost Wicks, at paras 35-36.

27 Report of Planning Staff, Record, Tab 17.
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submitted that the existing zoning of R1-S has merit, complies with Official Plan and
Bylaw, and that the status quo was a reasonable alternative to the Application.

52. In this case, the recommendation from Planning Staff clearly demonstrates a thorough
consideration of the applicable policies of the Official Plan as it relates to the proposed
rezoning. Both Mr. Forbes and Ms. Palmer Thompson are experienced professional
planners, and the Commission finds their evidence to be credible and balanced. Some
highlights of Planning Staff’'s report include the advice that narrower lots allow for
additional density which allows for more affordable housing products within this
sought-after neighborhood and which would provide a benefit to the area.?® The report
also concludes that this proposal would make more efficient use of the land and
underground services.

53. The evidence supports that Planning Staff were alive to the policies in the Official Plan
requiring developments to not adversely impact existing low-density residential
neighbourhoods. Nevertheless, Planning Staff recommended this Application be
approved on the basis that it makes more efficient use of the land and that
accommodating an additional 17 single detached dwellings is compatible zoning with
the existing R1-S zone.? The conclusion in the Report finds legitimacy in the content
of the Official Plan and reflects sound planning principles.

54. The expert opinion evidence from Mr. LeBlanc is consistent with the conclusions and
recommendations from Planning Staff.

55. In contrast, of the three Councillors who spoke to the motion to reject the Application
atthe July 11, 2022, Council meeting, each gave reasons almost exclusively grounded
in the expectation of nearby residents of “predictability” in relation to the existing R1-S
zoning of the subject property because the subdivision is nearly 75% complete, without
any reference to the objectives or policies of the Official Plan or other sound planning
principles.® The minutes of the July 4, 2022, Planning Board meeting reflect a similar
dearth of reasoning rooted in planning principles.®!

56. The Commission is not persuaded that the “expectation” of nearby residents that the
final phase of the subdivision would have 29 single-family homes instead of 46 single-
family homes is a relevant planning consideration. Present zoning is not a guarantee
of future zoning. Both the Official Plan and Bylaw expressly contemplate and allow for
the process of rezoning, and neither speak to the percentage completion of nearby
neighbourhoods as a consideration in that process. Further, neither the report of
Planning Staff, the evidence of the City’s professional planners, nor the expert
evidence provided by Mr. LeBlanc, supports the conclusion that a subdivision being
75% complete is a relevant planning consideration for a rezoning request like this one.

57. At the hearing, the City relied on the majority reasons of the Commission in Order
LA10-06, Warren Doiron v. City of Charlottetown as support for Council adhering to
the “plan” earmarked for the neighbourhood, and argued that there is merit in that
consistent approach.®? However, that decision can be distinguished on the basis that

28 Report of Planning Staff, Record, Tab 17.

2% Report of Planning Staff, Record, Tab 17, pg. 88.

30 Verbatim Minutes re Mutch Crescent, July 11, 2022, Council Meeting, Record, Tab 21.

31 Verbatim Minutes re Mutch Crescent Extension, July 4, 2022, Planning and Heritage Board, Record, Tab 20.
32 Doiron 2010, at para 31.
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the application at issue in that case requested an amendment to the Official Plan and
Future Land-Use Map (FLUM) from Low Density Residential to Medium Density
Residential. In this case, the subject property will remain Low Density Residential. The
Appellant is still seeking to build single-family homes, they will just be on narrower lots.

58. Section 1.4 of the Official Plan states that the FLUM is a concept plan providing a
general interpretation of various future land-use activities within the City. Council’s
reliance on the expectations of residents as to the future use of the subject property
as a reason to deny this Application may be more convincing if this foundational
document were being amended. Certainty and predictability are more compelling
arguments where land use will be significantly changed.

59. Finally, the City made submissions that the existing R1-S zoning of the subject
property has merit in sound planning. However, the Commission has been clear on
this point in the past: Council was voting for or against the Application made by the
Appellant to rezone the property. The issue before Council for determination was not,
as the City has argued, whether to maintain the status quo. The merits of the
Application submitted by the Appellant had to be determined on its own based on
sound planning principles.3

60. The Commission has regularly emphasized to municipalities the need for objective
decision-making and not exercises in subjectivity. Reliance has been placed on the
assessments, opinions, and reports of trained professionals as opposed to the hue
and cry of neighbours or politicians.3*

61. In this case, it appears that Council was swayed by the subjective complaints of nearby
residents that “enough is enough” and that building 17 additional lots in this subdivision
would violate the expectations they had about future development when they
purchased their homes.*® The record does not demonstrate that Council’s decision to
reject the Application to rezone this property from R1-S to R1-N was based on sound
planning rationale. Rather, the comments of one Councillor confirm their singular
concern:3®

“We are not arguing traffic. Not arguing the safety piece even though
they absolutely have those valid concerns. The point is predictability.
It's the fact that they invested in something knowing what was going to
be behind them and that is the reason why | am opposed to it.”

62. In summary, the Commission is satisfied that Council made a substantive error when
it based its decision on considerations other than sound planning principles.

63. Having received, considered and weighed the expert planning evidence given by Mr.
Forbes, Ms. Palmer Thompson and Mr. LeBlanc, the Commission has sufficient
evidence before it to decide the merits of this Application. In concert with reviewing
and considering the policies of the Official Plan that apply to this rezoning request, the
Commission finds that rezoning the Property to permit 17 additional single-family

33 Landfest, at para 54(a).

34 Order LA 17-08, Pine Cone Developments Inc. v. City of Charlottetown, at para 47.

35 Verbatim Minutes re Mutch Crescent, July 11, 2022, Council Meeting, Record, Tab 21.

36 Verbatim Minutes re Mutch Crescent, July 11, 2022, Council Meeting, Record, Tab 21, at pg 126.
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homes in this neighbourhood is consistent with the policies of the Official Plan and has
merit based on sound planning principles.

Remedy

64. The City made submissions that the Supreme Court of Canada in Vavilov®’ directs that
where reasons are defective, the Commission is not to substitute its own reasons. The
City invited the Commission to send the matter back to Council should the Commission
find its reasons lacking in this case.

65. The Commission does not agree. It is well-known and accepted that appeals under
the Planning Act take the form of a hearing de novo before the Commission. The
Commission may hear new evidence in addition to the record before the original
municipal decision-maker. Whether by failing to follow its process, or not discharging
its duty of fairness, or making a decision that is not grounded in sound planning
principles, the Commission is not required to show deference to the decision made by
a municipal council. The Commission does have the power to substitute its decision
for that of a municipality.®

66. In the context of this case, the decision of Council is not one that deserves the
Commission showing deference and remitting the matter back to City. The Planning
Board and Council had the benefit of the advice of its own planning professionals. The
underlying decision from the Council was made where it had an opportunity to review
and consider advice from its planning professionals about the Application, Official
Plan, Bylaws, and sound planning principles. The Commission has received the advice
of a second expert in planning that supported the City’s professional planners’
recommendation to approve the rezoning. There would be no benefit to sending this
matter back to Council. Therefore, this is a case where it is appropriate for the
Commission to exercise its discretion and substitute its own decision for that made by
Council.

8. CONCLUSION

67. For the reasons above, the appeal is allowed and the decision of the Council
is quashed. The Commission orders that the Property be rezoned Single-
Detached Residential, Narrow (R1-N).

68. The Commission thanks the Appellant and the City for their submissions in this
matter.

3’Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at para 96.
38Charlottetown (City) v. Prince Edward Island (Island Regulatory and Appeals Commission) 2013 PECA 10.
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IT IS ORDERED THAT

The appeal is hereby allowed. The decision of Council is quashed. The Commission orders
that the Property be rezoned Single-Detached Residential, Narrow (R1-N).

DATED at Charlottetown, Prince Edward Island, May 2, 2023.

BY THE COMMISSION:

(sgd. J Scott MacKenzie)
J. Scott MacKenzie, K.C., Chair
(sgd. Erin T. Mitchell)

Erin T. Mitchell, Commissioner
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NOTICE

Section 12 of the Island Regulatory and Appeals Commission
Act reads as follows:

12. The Commission may, in its absolute discretion, review,
rescind or vary any order or decision made by it, or rehear
any application before deciding it.

Parties to this proceeding seeking a review of the Commission’s
decision or order in this matter may do so by filing with the
Commission, at the earliest date, a written Request for Review,
which clearly states the reasons for the review and the nature of the
relief sought.

Sections 13(1) and 13(2) of the Act provide as follows:

13(1) An appeal lies from a decision or order of the
Commission to the Court of Appeal upon a question of law
or jurisdiction.

(2) The appeal shall be made by filing a notice of appeal in
the Court of Appeal within twenty days after the decision or
order appealed from and the rules of court respecting
appeals apply with the necessary changes.

NOTE: In accordance with IRAC’s Records Retention and
Disposition Schedule, the material contained in the official
file regarding this matter will be retained by the Commission
for a period of 2 years.
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THE ISLAND REGULATORY AND
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lle-du-Prince-Edouard
CANADA
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Order LA10-06

IN THE MATTER of an appeal by Warren Doiron of a decision of the City of Charlottetown, dated March 8,
2010.

BEFORE THE COMMISSION
on Wednesday, the 14th day of July, 2010.
Maurice Rodgerson, Chair

John Broderick, Commissioner
Anne Petley, Commissioner
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1. For the Appellant Warren Doiron

Counsel:
Jonathan Coady


https://irac.pe.ca/Orders/Planning/2010/Order-LA10-06.pdf
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Counsel:
Gordon MacKay, Q.C.

Witness:
Laurel Palmer-Thompson

3. Member of the Public

Dennis Williams

Reasons for Order

1. Introduction

[1] The Appellant Warren Doiron (Mr. Doiron), on behalf of his company New Homes Plus Inc. (New Homes) has
filed an appeal with the Island Regulatory and Appeals Commission (the Commission) under section 28 of the
Planning Act, R.S.P.E.I. 1988, Cap. P-8, (the Planning Act). Mr. Doiron's Notice of Appeal was received on
March 29, 2010.

[2] This appeal concerns a March 8, 2010 decision of the City of Charlottetown (the City) to reject an
application by New Homes to amend the Future Land Use Map of the City's Official Plan as it pertains to
property number 773051 (the subject property), situate at 136 Upton Road, from Low Density Residential to
Medium Density Residential and to rezone portions of the subject property from Single-detached Residential (R-
1S) to Low Density Residential (R-2) zone and Medium Density Residential (R-3) zone.

[3] After due public notice and suitable scheduling for the parties, the appeal was heard on May 27, 2010 and
June 9, 2010.

2. Submissions

New Homes' Position

[4] Counsel for New Homes presented oral submissions to the Commission. Highlights of these submissions
appear below.

o (ity staff and the City's Planning Board recommended that New Homes' rezoning request be approved.
Planning Board's recommendation was made after hearing from residents at a public meeting.

¢ In making its decision to reject the rezoning request, the City did not refer to its Official Plan and its
Zoning and Development By-law (the Bylaw). Rather, the City's decision was solely based on the
opposition of area residents. In the present matter, the decision of City Council was based on a natural
political process not sound planning principles.

e The subject property was acquired in 2008 and is separate from the Sandlewood Park development.
¢ New Homes is willing to enter into a development agreement with the City.

* While the City has discretion to make a rezoning decision, such discretion is not unfettered or absolute.
While City Council is not bound by its staff or Planning Board recommendation, it is required to follow the
Planning Act, its Official Plan and its Bylaw.


https://irac.pe.ca/legislation/PlanningAct.asp
https://irac.pe.ca/legislation/PlanningAct.asp
https://irac.pe.ca/legislation/PlanningAct.asp

e The proposed rezoning is endorsed by both planning professionals who testified before the Commission.

[5] New Homes requests that the Commission allow the appeal and rezone the property as recommended by the
City's Planning Board.

The City's Position

[6] Counsel for the City presented oral submissions to the Commission. Highlights of these submissions appear
below.

e The current zoning of the subject property has been in effect since 1995. Prior to amalgamation in 1995,
the subject property was zoned R1 by the former community of West Royalty. In 2007 Mr. Doiron applied
to rezone the subject property to a mix of commercial and residential. His application was denied.
Thus, Mr. Doiron was well aware of the zoning of the subject property when his company purchased it in
2008.

e The present rezoning application may have been encouraged by City planning staff but it was not
encouraged by City Council.

e City Council heard from the public and made the decision to keep the subject parcel zoned R-1S.

¢ While the evidence before the City Council, and before the Commission, is that the proposed rezoning of
the subject property is consistent with sound planning principles, the current zoning is also consistent
with sound planning principles. The subject property is designated for single family residential under the
Future Land Use Map which forms a part of the City's Official Plan. Therefore, there is no conflict
between the current zoning and the Official Plan. In this regard, the situation is very different from that
faced in Order LA08-04 L & A MacEachern Holdings Ltd. v. City of Charlottetown.

* While the Official Plan encourages housing variety, it also encourages the preservation of existing
neighbourhoods.

[7]1 The City requests that the Commission deny the appeal.

3. Findings

[8] After a careful review of the submissions of the parties and the applicable law, it is the decision of the
majority of the Commission panel to deny this appeal. The reasons for the Commission's majority and dissenting
reasons follow.

[9] Section 26, clauses (e.1) and (e.2) of the Interpretation Act, R.S.P.E.I. 1988, Cap. I-8 reads as follows:

26. In an enactment

(e.1) "may" is to be construed as permissive and empowering;

(e.2) "shall" is to be construed as imperative;
[10] Subsection 28(1.1) of the Planning Act reads as follows:

(1.1) Subject to subsections (1.2) to (1.4), any person who is dissatisfied by a decision of the
council of a municipality

(a) that is made in respect of an application by the person, or any other person,
under a bylaw for

(i) a building, development or occupancy permit,
(ii) a preliminary approval of a subdivision,

(iii) a final approval of a subdivision; or

(b) to adopt an amendment to a bylaw, including

(i) an amendment to a zoning map established in a bylaw, or


https://irac.pe.ca/Orders/Planning/2008/LA08-04.htm
https://irac.pe.ca/legislation/InterpretationAct.asp
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(ii) an amendment to the text of a bylaw,
may appeal the decision to the Commission by filing with the Commission a notice of appeal.

[11] The appeal provisions of the Planning Act are clear. So long as the requirements of subsection 28(1.1)
subsections 28(1.2), (1.3) and (1.4) [the bylaw must have been made under the authority of the Planning Act,
the Notice of Appeal must have been filed within 21 days after the decision being appealed and, where the
appeal is of a bylaw amendment, the 21 day appeal period commences on the date of a Council's final reading of
the bylaw amendment] are met, an appellant is permitted and empowered to file an appeal; that is to say, an
appellant has a statutory right to file an appeal.

[12] Once an appellant’s statutory right to file an appeal has crystallized, the Commission is obligated by law to
proceed with the appeal. The Commission shall determine the hearing procedure, shall hear and decide the
appeal, shall give reasons for its decision and the municipal decision maker or Minister shall implement the
Commission’s order. These requirements are set out in subsections 28(7), (8), (9) and (10) of the Planning Act
and read as follows:

(7) Subject to adherence to the rules of natural justice, the Commission shall determine its own
procedure.

(8) The Commission shall hear and decide appeals and shall issue an order giving effect to its
disposition.

(9) The Commission shall give reasons for its decision.

(10) The council or the Minister, as the case may be, shall implement an order made by the
Commission.

[13] In the present appeal, all parties agree that the appeal is properly before the Commission.

[14] Appeals under the Act generally take the form of a hearing de novo before the Commission. In an often
cited decision which provides considerable guidance to the Commission, In the matter of Section 14(1) of the
Island Regulatory and Appeals Commission Act (Stated Case), [1997] 2 P.E.I.R. 40 (PEISCAD), Mitchell, J.A. states
for the Court at page 7:

it becomes apparent that the Legislature contemplated and intended that appeals under the
Planning Act would take the form of a hearing de novo after which IRAC, if it so decided, could
substitute its decision for the one appealed. The findings of the person or body appealed from
are irrelevant. IRAC must hear and decide the matter anew as if it were the original decision-
maker.

[15] In previous appeals, the Commission has found that it does have the power to substitute its decision for
that of the municipal or ministerial decision maker. Such discretion should be exercised carefully. The
Commission ought not to interfere with a decision merely because it disagrees with the end result. However, if
the decision maker did not follow the proper procedures or apply sound planning principles in considering an
application made under a bylaw made pursuant to the powers conferred by the Act, then the Commission must
proceed to review the evidence before it to determine whether or not the application should succeed.

[16] The Commission finds that the above-cited principle, originally applied to decisions concerning building or
development permits, and later applied to applications for variances and applications for rezoning, is applicable
to the facts of this case. A two-part test is invoked:

¢ Whether the municipal authority, in this case the City, followed the proper procedures as required in its
Bylaw in making a decision on the rezoning application; and

* Whether the City's decision with respect to the proposed rezoning of the land has merit based on sound
planning principles.

[17] In the present appeal, there is no indication that the City made a procedural error.

[18] The Commission has had the benefit of the planning expertise of Laurel Palmer-Thompson, who is a
development officer for the City and Phil Wood, who the Commission has accepted as an expert witness in the
field of urban planning. Both planning professionals agree: the proposed rezoning is consistent with sound
planning principles.

[19] The minutes of the City's Council, especially the verbatim minutes of the March 8, 2010 regular meeting of
Council, appear to acknowledge that the proposed rezoning "... makes perfectly good sense ... from a planning
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point of view..." and "If you read the notes from Planning staff in the report from planning Board, it is very sound
planning principles that they are advocating here...".

[20] Based on the evidence, the Commission finds that the proposed rezoning is consistent with sound planning
principles.

[21] However, the key question is whether the City's decision to deny the proposed rezoning has merit based on
sound planning principles.

[22] Areview of the Official Plan reveals that there are objectives and policies which could be characterized
both in support of the proposed rezoning and in support of retaining the status quo.

[23] For example, here are some of the objectives and policies under section 3.2 Sustaining Charlottetown’s
Neighbourhoods:

Defining Our Direction

Our goal is to maintain the distinct character of Charlottetown's neighbourhoods, to enhance the
special qualities of each, and to help them adjust to the challenges of economic and social
transformation.

1. Our objective is to preserve the built form and density of Charlottetown'’s existing
neighbourhoods, and to ensure that new development is harmonious with its surroundings.

e Qur policy shall be to ensure that the footprint, height, massing, and setbacks of new
residential, commercial, and institutional development in existing neighbourhoods is
physically related to its surroundings.

e Qur policy shall be to establish an appropriate relationship between the height and
density of all new development in mixed-use residential areas of existing neighbourhoods.

2. Our objective is to allow moderately higher densities and alternative forms of development in
any new residential subdivisions which may be established, provided that this development is
well planned overall, and harmonious with existing residential neighbourhoods.

e Qur policy shall be to permit moderately higher densities in new neighbourhoods and to
permit in-laws suites in residential land use designations and to make provision for higher
density residential projects in the Downtown Growth Area which is located in the
Downtown Core Area and to permit multiple unit developments in suburban areas provided
that it is development at a density which will not unduly adversely affect existing low
density housing. Amended May 25, 2005

e Qur policy shall be to allow a mix of residential, commercial, institutional, and
recreational uses in new subdivisions which are established, provided that there is a
comprehensive site plan which ensures that development is well-related to both its
internal and external environments.

[24] As an additional example, here are some of the objectives and policies under section 3.3 Housing Needs
and Variety:

Defining Our Direction

Our goal is to work with public and private sector partners to create an attractive physical
environment and positive investment climate in which the housing requirements of all residents
can be met (including those with special needs), and to provide clear direction as to where
residential development should take place.

1. Our objective is to encourage development in fully serviced areas of the City, to promote
settlement and neighbourhood policies as mechanisms for directing the location of new housing,
and to encourage new residential development near centres of employment.

e Qur policy shall be to ensure that all new multiple dwelling unit buildings are serviced by
water and wastewater systems which have the capacity to accept the development
proposed. Amended May 25, 2005.

e Qur policy shall be to base residential densities on the availability of municipal services,
education facilities, recreation and open space amenities, transportation routes, and such
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other factors as the City may need to consider.

e Qur policy shall be to provide medium density housing styles to meet future housing
needs.

e Qur policy shall be to direct the location of medium rise multiple dwelling unit buildings
to the Downtown Growth Area located in the Downtown Core Area. Amended May 25, 2005

e Qur policy shall be to allow the conversion of upper floors of commercial buildings in the
downtown core for residential use.

2. Our objective is to enhance the range of housing available to residents who have special
social, economic or physical needs. Amended May 25, 2005

Our policy shall be to work with our partners to address social housing needs, and
to encourage its equitable distribution throughout the City.

Our policy shall be to allow accessory suites in detached houses, subject to all other
applicable land-use and development regulations.

Our policy shall be to actively work with our partners to address the housing needs
of seniors, to expand the range of affordable housing available to them, and to
provide it in neighbourhoods preferred by them.

[25] The planning professionals favour the proposed rezoning. Based on the written submissions received, a
majority of the area residents are opposed to the proposed rezoning.

[26] The non-verbatim minutes of the March 8, 2010 regular meeting of Council provide inadequate support for
Council's decision to deny the proposed rezoning. At the first day of the hearing before the Commission,
Counsel for the City offered to try to obtain verbatim minutes for the March 8, 2010 meeting. These verbatim
minutes were received by the Commission on May 31, 2010.

[27] The verbatim minutes provide the Commission with insight as to the basis for Council's decision. The
following remark appears to sum up Council's rationale:

Councillor Rob Lantz: | will be very brief because | was going to say something similar to what
Councillor MacDonald already said. If you read the notes from Planning staff in the report from
Planning Board, it is very sound planning principles that they are advocating here, | think. | agree
with Councilor MacDonald that these people bought their property understanding of the
circumstances at the time and so did the developer for that matter. | did speak to Planning Board
about if these are important principles to use about density, step zoning on the highways and so
on and so forth that we start looking at land outside the city that is currently undeveloped or
very little development on it and start planning for the future so that we are not having to deal
with these rezonings after a certain parcel of land is half developed and there are residents who
have certain expectations for their property.

[28] As previously noted, an appeal hearing before the Commission is a hearing de novo. In effect, such a
hearing is a hybrid of an appeal, on the record, of the City's decision with a fresh public hearing where new
evidence may be heard.

[29] Land use planning for the subject property presents major challenges. On the one hand, the subject
property is immediately adjacent to a very recently developed single family residential area. On the other
hand, it is adjacent to the arterial highway. The Commission finds that there is support in the text of the
Official Plan for both the proposed rezoning and the current zoning. However, the Commission is of the view
that the proposed rezoning, as a blend of single family, semi-detached and multi-unit residential housing would
simultaneously meet the objectives of preserving the existing neighbourhood and providing housing diversity.
The evidence of both planning professionals can be characterized as endorsing the proposed rezoning as superior
planning to the status quo. The Commission finds, on the strength of the planning evidence before it, that the
proposed rezoning represents better planning than the single family status quo, given the challenges of placing
high quality residential development adjacent to a busy perimeter highway.

[30] The Official Plan, text and Future Land Use Map alike, was developed in consultation with members of the
public and, presumably, with the advice of a planning professional. The policies and objectives set out in the
text of the Official Plan apply, unless targeted to a specific area such as the downtown core, to the City
generally. The Official Plan's Future Land Use Map, in a clear and very visual manner, sets out the City's
intention as to the type of desired development particular to various areas and neighbourhoods contained within
the City. In all likelihood, residents who wonder what the future holds for their neighbourhood will consult the
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Future Land Use Map rather than read through the various policies and objectives within the text of the Official
Plan. The Future Land Use Map indicates that the subject property would be developed for single family
residences.

[31] In effect, the position of City Council appears to be supported on the basis of consistently adhering to the
"plan” earmarked for the neighbourhood; the very same plan which may have guided the residents to purchase
homes there. The Commission finds that there is some merit in this "consistent” approach.

[32] The majority of the Commission panel finds that the City's decision to deny the proposed rezoning of the
subject parcel was in fact reasonable. While the proposed rezoning of the subject property would result in
better land use planning than the present zoning; the present zoning is nonetheless reasonable, has support in
the Official Plan, and thus the majority of the Commission panel will defer to the decision of City Council.
Accordingly, the appeal is denied.

[33] RODGERSON, CHAIR (Dissenting): | dissent from the findings of the majority's Decision and Order and would
allow the appeal for the reasons that follow.

[34] In the previously cited Supreme Court Appeal Division decision In the matter of Section 14(1) of the Island
Regulatory and Appeals Commission Act (Stated Case) it was noted that a hearing before the Commission is
by way of a hearing de novo. The Commission is required to "hear the matter anew". The Commission, as a quasi
judicial body must make a decision based both on the record that is before the Commission and the evidence
presented and argued by the parties involved. In this matter the overwhelming evidence before the Commission
supports rezoning.

[35] An appeal process exists for a reason. It is recourse for those who believe they were not fairly dealt with
or that errors were made in the process of the original decision maker. The body being appealed from is a party
to the appeal and should take that opportunity to fully explain the decision and how it was reached. To
overturn a decision of an elected body is never easy, but to suggest it should not be done is to render the appeal
process meaningless.

[36] The Commission rightly gives deference to decisions of municipal councils but in doing so must be satisfied
they acted appropriately. The Commission's test on land use planning appeals is to determine whether the
proper procedures were followed and sound planning principles applied.

[37] The procedure test is reasonably straight forward - did the municipality properly follow its own Bylaw and
procedures in making a decision? In this case it is clear the City Council followed the established procedures.

[38] The test of sound planning principles can be more challenging given that sound planning principles are not
clearly defined. What is critical is that evidence be presented that demonstrates "sound planning” was at least
considered. In this case the planning department staff and Planning Board clearly considered sound planning
principles; the evidence is in the recommendation and Planning Board discussion. It is far less clear what
planning factors were considered, let alone relied upon, by the City Council in its decision on the matter. In
order to meet the "deference test” sound planning principles cannot be inferred; there must be evidence that
they were truly considered.

[39] City Council is not bound by recommendations of their planning department. In fact | believe that they
have a public duty to not blindly follow submitted recommendations and to judge the validity of those
recommendations. The Council is free to decide in the alternative but they should expect no less of their
decision making process than they expect of the basis upon which a staff recommendation is made. In rejecting
a recommendation they should demonstrate sound planning reasons for doing so, and if they wish to have the
decisions sustained on appeal then it should be clear in the City's decision making process that other factors
were considered that support the final decision and give weight to the decision. As it is a planning matter, the
final decision should be rooted in planning principles. If the evidence showed that Council fully considered the
points raised by Planning Board and then considered the Official Plan and Bylaw to offer reasonable arguments
in the alternative, | would be satisfied that sound planning applied to the decision. No substantive evidence was
led by the City to demonstrate "sound planning” was even a topic of discussion as Council voted to reject
Planning Board's recommendation.

[40] Two witnesses with direct expertise in planning appeared before the Commission at the appeal hearing.
One employed by the City of Charlottetown, the other an established expert offered by New Homes. Both
witnesses supported the recommendation for rezoning as being based on sound planning principles. Both
witnesses quoted sections of the Official Plan to support their position.

[41] In this matter, the fact the Future Land Use Map identifies the subject property as Low Density Residential
could be a very strong argument in favour of the Council's decision to reject the Planning Board
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recommendation. However, there is no evidence the Future Land Use Map was discussed by Council nor relied
upon in voting to reject the application.

[42] A scanning of the Official Plan suggests there may be several aspects of the document that could support
the decision made by City Council, but none are referenced in the transcript of the Council discussion. There is
acknowledgement of the validity of the position advanced by Planning Board and the planning staff, but other
than a comment about avoiding spot zoning there is very little in the way of evidence to suggest that sound
planning principles were a consideration of Council.

[43] Based on the evidence, it appears the driving factor in the City Council decision was the fact that a
number of residents opposed the proposal at the public meeting and through a petition and phone calls.

[44] In comments both to councillors and to the Commission upon appeal, residents objected to the fact there
had been previous attempts to rezone the property; twice to industrial and twice to commercial. The present
proposal appealed to the Commission retained the current residential designation, but sought a higher density
than single family residential for some of the subject property. In a stepped manner, the proposal would have
zoned the area adjacent to the arterial highway Medium Density Residential (5.3 acres), then Low Density
Residential (2.6 acres) and then Single Detached Residential (6.1 acres). Re-zoning would thus apply to only a
portion of the subject parcel. There is no evidence Council considered this information.

[45] The fact that previous attempts at rezoning for dramatically different purposes failed is not evidence
sound planning principles were applied to the current application. The Bylaw outlines a detailed process for
amendments to the Bylaw and such amendments are fairly common. Each application for a zoning amendment
should be considered on its own merits.

[46] The Bylaw requires the Development Officer to advise affected property owners within 100 metres of the
subject property. That requirement was met in this case with letters mailed to some 45 property identification
numbers. It appears three of those property owners objected to the development, one agreed, while most were
silent on the subject. Complaints were received from others beyond the 100 metres as a result of the
advertisements for the public meeting, also required by the Bylaw. The fact a substantial majority of property
owners within the 100 metre area did not object to the proposal was not referenced by Council.

[47] Some of the reasons advanced by concerned residents against the zoning amendment are not supported by
evidence. It was suggested development other than single family homes would lead to rental properties and a
drop in land values. No evidence was presented to support this contention, but it was referenced at the Council
meeting.

[48] A development agreement could have stipulated the manner in which the property would be developed and
the type and style of housing constructed. A development agreement was offered by the Developer prior to the
Council decision on the matter but the pros and cons of such a proposal were not considered by Council.

[49] On appeal, the Commission relies on the decision maker's record and on the evidence presented at the
Commission’s public hearing. The planning principles advanced by the City's staff report, Planning Board's
recommendation and the expert witness who testified at the hearing were not adequately refuted by the City.
The evidence of Council's action suggests the matter was not cast in a planning focus and more weight was given
to political than planning considerations. | would therefore allow the appeal.

4. Disposition

[50] An Order denying this appeal follows.

Order

WHEREAS the Appellant Warren Doiron has appealed a decision of the City of Charlottetown, dated March 8,
2010;



AND WHEREAS the Commission heard the appeal at public hearings conducted in Charlottetown on May
27, 2010 and June 9, 2010 after due public notice;

AND WHEREAS the Commission has issued its findings in this matter in accordance with the Reasons for
Order issued with this Order;

NOW TH EREFORE, pursuant to the Island Regulatory and Appeals Commission Act and the Planning Act;

IT IS ORDERED THAT

1. The appeal is denied.

DATED at Charlottetown, Prince Edward Island, this 14th day of July, 2010.

BY THE COMMISSION:

Maurice Rodgerson, Chair (Dissenting)
John Broderick, Commissioner

Anne Petley, Commissioner

NOTICE

Section 12 of the Island Regulatory and Appeals Commission Act reads as follows:

12. The Commission may, in its absolute discretion, review, rescind or vary any order or decision
made by it or rehear any application before deciding it.

Parties to this proceeding seeking a review of the Commission's decision or order in this matter may do so by
filing with the Commission, at the earliest date, a written Request for Review, which clearly states the reasons
for the review and the nature of the relief sought.

Sections 13(1) and 13(2) of the Act provide as follows:

13.(1) An appeal lies from a decision or order of the Commission to the Court of Appeal upon a
question of law or jurisdiction.

(2) The appeal shall be made by filing a notice of appeal in the Court of Appeal within twenty
days after the decision or order appealed from and the rules of court respecting appeals apply
with the necessary changes.

NOTICE: IRAC File Retention

In accordance with the Commission's Records Retention and Disposition Schedule, the material contained in the
official file regarding this matter will be retained by the Commission for a period of 2 years.
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Reasons for Order

Decision

1. The Island Regulatory and Appeals Commission (the “Commission”) is satisfied that while
there were some technical deficiencies, the decision of the City of Charlottetown (the
“City”) to approve a site-specific bylaw amendment for civic addresses 55 and 59
Richmond Street in Charlottetown (the “Property”) was made in accordance with the
provisions of the Zoning and Subdivision Bylaw, the Official Plan, and was based on sound
planning principles. The appeal by the Queens County Condominium Corporation No. 40
(“Condo Corp”) is, therefore, denied and the decision of the City is hereby confirmed.

Preliminary Matter

2. By agreement of the parties, the hearing began on May 16, 2018 and ended on May 18,
2018. At the outset, the developer, APM Construction Services (“APM”), raised a
preliminary matter related to a possible conflict of interest arising out of the Chair’s past
representation of the developer of the Rochford Condominium building (the "Rochford
Condominium™). Condo Corp represents current condominium owners in the Rochford
Condominium, which is located at 41 Richmond Street in Charlottetown and adjacent to
the Property.

3. The Chair was appointed to the Commission on April 28, 2014. He ceased practising law
at that time. While in practice, the Chair acted as legal counsel for the corporation that
was the developer of the Rochford Condominium and acted as legal counsel on the
incorporation of Condo Corp. The Chair also acted as legal counsel for the developer and
Condo Corp on the sale of condominium units. The Chair did not act as legal counsel on
behalf of any condominium owners on the purchase of their units. Since his appointment,
the Chair has not acted for, or provided advice to, Condo Corp or any of its condominium
owners.

4. The Commission determined that there was no conflict of interest — real or perceived- on
the part of the Chair and all parties confirmed at the hearing that they did not have any
objections on the ground of conflict of interest and consented to the participation of the
Chair.

Overview

5. APM wants to develop a four-storey, 23-unit apartment dwelling on the Property (the
“Development”). Condo Corp opposes the Development. The issue in this appeal is the
site-specific amendment made by Council to the Zoning and Development Bylaw (the
“‘Bylaw”) on November 27, 2017 (the “Amendment”). The Amendment reads as follows:

For a site specific bylaw amendment to the Downtown Neighbourhood (DN)
Zone (including a minor variance to reduce the minimum frontage from 82
feet to 74.5 feet, a major variance to reduce the minimum grade level height
from 13 feet to 9.5 feet) to permit a four storey, 23-unit apartment dwelling

2018 CanlLll 154116 (PE IRAC)
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6.

on the consolidated property at 55 Richmond Street (PID# 339911) and 59
Richmond Street (PID#339929).!

On December 15, 2017, Condo Corp filed a notice of appeal under section 28 of the
Planning Act? alleging a number of errors.® There is no dispute amongst the parties that
the Commission has jurisdiction to hear the appeal.

The decision by the City on November 27, 2017 was the culmination of a process initiated
by APM on December 19, 2016 when it filed the first of two applications seeking a site-
specific amendment for the Property. Although there are some differences between the
two applications, APM, at all times, sought to develop a four-storey, 23-unit apartment
building on the Property. With the consent of all parties, the City’s record before the
Commission included materials related to both applications.

First Application filed December 19, 2016

8.

10.

APM’s initial application proceeded through various stages of the City’s planning process
before it was withdrawn by APM in July 2017. It was the subject of four reports by City
staff to planning board,* was discussed at planning board on four occasions,® and came
before Council six times,® including at a public meeting on February 28, 2017.7

Condo Corp raised its initial concerns with the Development on March 5, 2017. In
correspondence to the City, Daniel Hurnick (“Hurnick”) cited issues with parking
availability, space for waste/recycling bins, and the proximity between the Rochford
Condominium and the Development.®

On March 13, 2017, planning board recommended that Council approve APM’s
amendment request.® Council deferred, citing concerns over APM'’s request to provide
cash in lieu of on-site parking.’® APM made some modifications to its proposal prior to
Council’'s meeting on April 10, 2017, including that APM would enter into a parking lease
for thirteen parking spaces with the Charlottetown Area Development Corporation
(“CADC”) for a ten-year term.'* Council again deferred consideration of the application
pending receipt of an agreement for the thirteen parking spaces and to receive a report
on rectifying the balcony placement next to the Rochford Condominium.*?

1 Exhibit R1, Tab 31. See also Notice of Appeal, Exhibit A1.

2 RSPEI 1988, c P-8.

3 Exhibit AL.

4 Exhibit R3, Tabs 6 (February 1, 2017), 21 (March 2, 2017) and 28 (March 31, 2017); Exhibit R4, Tab 40 (April 26,

2017).

5 Exhibit R3, Tabs 5 (Heritage Committee regarding demolition, January 31, 2017), 22 (March 6, 2017) and 30 (April
3, 2017); Exhibit R4 Tabs 41 (May 1, 2017) and 54 (July 4, 2017).

6 Exhibit R3, Tabs 9 (February 14, 2017), 19 (February 28, 2017), 24 (March 13, 2017) and 35 (April 10, 2017);
Exhibit R4, Tabs 43 (for information purposes, May 8, 2017) and 55 (July 10, 2017).

7 Exhibit R3, Tab 109.

8 Exhibit R3, Tab 20(e). Hurnick raised additional concerns regarding proximity, privacy, and security in
correspondence dated April 5, 2017. Exhibit R3, Tab 28.

9 Exhibit R3, Tab 23. The planning board motion in support of this recommendation is dated March 6, 2017 and found
at Exhibit R3, Tab 22.

10 Exhibit R3, Tabs 23, 24, and 25.

11 Exhibit R3, Tabs 32, 34, and 35.

12 Exhibit R3, Tabs 35 and 36.
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11.

On May 2, 2017, the City contacted APM and advised that the frontage used by APM on
its application was in error and that the actual street frontage of the Property was less than
originally stated. The City advised that a variance may be required to reduce the required
street frontage of the Property and, further, that the application may be required to undergo
a new public notification and meeting process.* On July 10, 2017, Council approved
APM'’s request to withdraw and re-submit its application.

Second Application filed July 17, 2017

12.

13.

14.

15.

16.

OnJuly 17, 2017, APM filed its second application with the City.*®> The application included
a request for a minor variance to reflect the actual (reduced) street frontage of the
Property. On July 28, 2018, City staff recommended to planning board that it recommend
to Council that the application proceed to a public meeting.*®

On August 14, 2017, Council refused APM’s request to proceed to a public consultation.’
APM filed a notice of appeal with the Commission.'® The Commission reviewed the appeal
documents and the record of the City. The record disclosed that the City had erred and
failed to follow the proper procedure required under the Bylaw. Commission staff were
instructed to meet with APM and the City’s solicitor. Subsequent to that meeting, on
October 10, 2017 the City rescinded its decision of August 14, 2017 and decided to
proceed with the public consultation.’® As a result, APM did not proceed with its appeal.

On October 19, 2017, the City issued notice of a public meeting scheduled for November
2,2017.%

In response to the notice, a number of members of the public, including some of the
witnesses for Condo Corp, filed written correspondence with the City both for and against
the Development.?! This correspondence was filed with the Commission as part of the
City's record.?

A public meeting was held on November 2, 2017. Tim Banks (“Banks”) gave a presentation
on behalf of APM outlining the Development. Banks answered questions from Council
and members of the public.?® Hurnick gave a presentation on behalf of Condo Corp in
response to Banks.?* Both presentations were filed with the Commission as part of the
City's record. Both Hurnick and Banks also expanded upon their presentations during their
testimony at the hearing.

13 Exhibit R4, Tab 41.

14 Exhibit R4, Tabs 55 and 56.

15 Exhibit R4, Tab 60.

16 Exhibit R4, Tab 61. Planning board agreed with the staff recommendation. See Exhibit R4, Tabs 62 and 64.
17 Exhibit R4, Tabs 65, 66 and 68.

18 Commission Docket LA17-005.

19 Exhibit R1, Tab 3.

20 Exhibit R1, Tab 5. See also Exhibit R9.

21 City staff advised Council that as of November 2, 2017, 38 letters were received: 32 in favour and 6 against.
Exhibit R1, Tab 20.

22 Exhibit R1, Tab 5.

23 Exhibit R1, Tab 24; Exhibit D1.

24 Exhibit A2.
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17.

On November 14, 2017, the Amendment passed first and second reading.?> On November
27, 2017, the Amendment passed third reading.2®

Issues

18.

Condo Corp raised a number of arguments in its appeal. The Commission has distilled
these arguments in light of the evidence at the hearing. Condo Corp makes three primary
submissions:

a. Did the City fail to follow the proper procedure as set out in its Bylaw and
err by issuing notice of a public meeting before APM obtained conditional
design review approval?

b. Did the City err by failing to follow the advice of its planning staff?

c. Isthe decision of the City to permit the Development consistent with good or sound
planning principles?

Analysis

19.

20.

21.

22.

A. Design Review Standards Procedure

Condo Corp argued that the City erred in failing to obtain conditional design review
approval before issuing notice of the November 2, 2017 public meeting. Condo Corp
contends that this approval is required under section 9.10.1 of the Bylaw. The Commission
agrees, but finds that this technical error was not material and did not result in any
unfairness. The deficiency was also not of sufficient weight to affect the ultimate outcome
of the appeal.

Section 9 of the Bylaw sets out design review standards that apply to the 500 Lot Area of
the City (the "Area"), including the Downtown Neighbourhood Zone where the Property is
located. Witnesses for the City explained to the Commission that the design review
process was created to recognize the unique history and structure of the Area and to
ensure that future development is compatible with its special character. In essence, the
design review process provides an additional level of oversight, including a review by the
heritage board for the City and an external architect.

The design reviewer considers a proposed building’s exterior appearance with reference
to the design standards in the Bylaw and the 500 Lot Standards and Guidelines (the
“Guidelines”).?” According to the City, the reviewer provides comments and indicates if the
proposal meets the design standards and the Guidelines. The reviewer does not re-
design the building.

It was not contested that the Development, being a new construction project with more
than four units, was subject to the design review process.? It was also not strenuously

25 Exhibit R1, Tab 24.
26 Exhibit R1, Tab 31.

27 See also, Bylaw, ss.9.8-9.9.
28 Bylaw, s.9.3.12.
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23.

24.

25.

26.

27.

28.

contested that the Development was a “substantive application.”?® Substantive
applications are subject to “all applicable provisions” of the Bylaw, including the design
review standards."*°

The application by APM sought to increase the maximum storey height in the Bylaw (from
three storeys to four storeys),*! which triggered a public consultation process (a public
meeting).*? The Commission heard testimony that, where section 4.79 of the Bylaw is
engaged, the City follows the process set out in section 4.29 of the Bylaw.*® The process
was described by the City as being “rigorous.”

Section 9.10.1.b of the Bylaw states that substantive applications “must first receive
conditional approval from the external design reviewer prior to public notification being
sent on any other matters.”

The City argues that section 9.10 of the Bylaw was not engaged by APM’s application
because it only applies to applications where there is no requirement for a public meeting;
that is, the section creates a public consultation process where there otherwise would be
none. The Commission disagrees with the City’s position. Section 9.10 of the Bylaw
distinguishes between public notification and public consultation. Section 9.10.1 applies
to applications that require public notification under the Bylaw. It clearly provides that
conditional design review must be completed before that notification is issued. Section
9.10.2 goes on to add an additional and more onerous public consultation process in two
specific instances, neither of which is applicable in this case.

The text chosen by the City in section 9.10.1 of the Bylaw requires conditional design
review to be completed before natification is issued of the public meeting contemplated
under section 4.29 of the Bylaw. Conditional approval by a design reviewer was not
obtained before the City issued its notice of the public meeting in October 2017. As the
record shows, the design review process was not initiated by the City until March 2018.3*
This was an error.

However, as counsel for the City noted in his closing submissions, nothing turns on this
error.

It is well-established that the Commission hears appeals by way of a hearing de novo.
Given that the City erred in failing to obtain conditional approval from a design reviewer
before issuing notice of the public meeting, the Commission can and has reviewed APM’s
submission to the design reviewer and the subsequent reports.®®* Upon review, the
Commission finds that approval was ultimately granted.®® In the circumstances of this
case, the City’s error was, therefore, a technical one.

29 Bylaw,
30 Bylaw,
31 Bylaw,
32 Bylaw,

s.9.3.12.
s.9.8.1.
s.4.79.2.
s.4.29.

33 As per the Bylaw, s.4.79.1.b.

34 Exhibit D2.

35 Exhibits D2-D4.

36 Exhibit D4. See also, the Heritage Board Resolution dated April 19, 2018. Exhibit D5.
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29.

30.

31.

32.

33.

The plans submitted for design review were filed with the Commission by APM.3” The
development submitted for design review appears to the Commission to be substantially
similar to that put forward at the public meeting.*® For example, neither development has
patios on the ground floor, or balconies on the second floor, adjacent to the Rochford
Condominium.®

The Commission also notes that the recommendations from the design reviewer do not
speak to Condo Corp’s main concerns regarding proximity, parking, or density. The design
reviewer recommended changes to the building entrance, including materials and
detailing.*® These changes were made by APM and accepted by the design reviewer.*

In conclusion, the Commission is not persuaded that a different result would have followed
had design review been completed before the City provided notice of the public meeting.
The plans submitted by APM and approved by the design reviewer are substantially similar
to the plans presented by APM at the public meeting. The Commission does not accept
Condo Corp’s argument that the public did not know at the public meeting what APM was
proposing to build. The public meeting was attended by members of Condo Corp. Hurnick,
for example, made a rebuttal presentation. Further, the modifications suggested by the
design reviewer (and, ultimately, accepted by APM) did not relate to the complaints raised
by Condo Corp at the public meeting or the hearing of the appeal. The weight of the
evidence before the Commission did not demonstrate that this error was material to the
application or resulted in any prejudice to Condo Corp or the public.

B. Failure to Follow Advice from Planning Staff

Condo Corp argues that the City did not follow the advice of its planning staff who
recommended approval of the Amendment “subject to receipt of final pinned survey plans,
design review approval, and the signing of a development agreement.” Condo Corp relies
on the text of the Council resolution on November 14, 201742 and argues that the text of
the Bylaw should have been amended to include these conditions. Condo Corp contends
that this error means that a future developer — not necessarily APM — is now able to, as-
of-right, develop a four-storey, 23-unit apartment dwelling on the Property.

The City submitted that these requirements were conditions subsequent upon approval of
the Amendment and not conditions forming part of the Amendment itself. In other words,
the conditions would have to be fulfilled by APM or any other developers at further stages
in the development process, culminating with a building permit issued upon conditions
included in a development agreement. The City noted that the resolution filed in the record
was an attachment to the draft development agreement.** The Commission heard
testimony that the conditions are intended to be enforced through the development
agreement, and the Commission was directed to sections 4.62.7 and 4.62.9 of the Bylaw,
which provide that Council may require a developer to execute a development agreement.

37 Exhibit D3.

38 Exhibit R2.

39 Exhibit R1, Tabs 1; Exhibit R2 (supplementary record); Exhibit D1; Exhibit D3.
40 Exhibit D2.

41 Exhibit D4.

42 Exhibit R1, Tab 25.

43 Exhibit R1, Tab 35.
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34.

35.

36.

37.

38.

39.

The Commission does not accept Condo Corp’s argument that the conditions were
intended to form part of the amended Bylaw. The interpretation put forward by counsel for
Condo Corp ignores the remaining text of the resolution, which authorizes the Mayor and
CEO “to execute standard contracts/agreements to implement [the] resolution.”** Meaning
must also be given to this language. When the resolution is read in its entirety and
considered in light of the development process as a whole, the Commission finds that
Council intended for the conditions to be dealt with and incorporated into a development
agreement between the City and APM.

Counsel for Condo Corp is correct that the Amendment permits a future developer (and
not just APM) to develop a four-storey, 23-unit apartment dwelling on the Property.
However, any new developer would still be required to provide survey plans, obtain design
review approval, and sign a development agreement if the Development were to change
in any material respect. Finally, as will be discussed below, as-of-right developments are
still subject to the Bylaw, the Official Plan, and sound planning principles.

C. Sound Planning Principles

Condo Corp argues that the Development does not meet sound planning principles.
Condo Corp suggests that these principles require that the “best” development for the
Property be approved. Condo Corp submits that the City did not consider moving the
building away from the property line next to the Rochford Condominium (and closer to the
parking lot on the other side of the Property) and, as a result, sound planning principles
have not been applied. Condo Corp argues that this option was never explored before
Council passed the Amendment.

Witnesses for Condo Corp raised a number of concerns before the Commission. The
Commission finds that there were three primary areas of concern:

a. parking, including the loss of existing parking spaces and the impact of
additional vehicles in the neighbourhood;

b. the proximity of the Development to the Rochford Condominium and its
impact on the privacy, security, and enjoyment of personal space by
condominium residents; and

c. increased density in the neighbourhood and its resulting impact on the
surrounding area.

I. General Principles

It is well-settled that the Commission, when exercising its appellate authority under the
Planning Act, is entitled to assess a decision of Council on the basis of sound planning
principles.

Witnesses for the City and APM repeatedly emphasized that the Property could be
developed “as of right” to the property line bordering the Richmond Condominium. The
text of the Bylaw certainly recognizes this possibility. However, it bears repeating that a
right to development is not absolute. As discussed in Pine Cone Developments Inc. v. City

44 Exhibit R1, Tab 35.
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40.

41.

42.

43.

44,

45.

of Charlottetown,* a development must adhere not only to the technical requirements of
the Bylaw, but also to the Official Plan and sound planning principles.4

The Commission is generally reluctant to interfere with a decision of a municipality on the
basis that it is not consistent with sound planning principles, where that decision is
supported by objective and reliable evidence from planning professionals confirming that
the decision is based on the Planning Act, the applicable official plan and bylaw, and sound
planning principles. It is incumbent upon an appellant to bring forward objective and
reliable evidence to the contrary. In other words, where sound planning principles are at
issue, it is prudent to call evidence from a planning professional or a person with
experience in making planning-related decisions. More than the subjective concerns
expressed by neighbouring property owners is required.

Each of the neighbouring property owners appearing before the Commission sincerely
and succinctly set out their real concerns with respect to how the Development, in their
opinion, would negatively effect the enjoyment of their own condominiums and would
change the neighbourhood. However, when it comes to developments, assertions or
speculations from neighbours are not sufficient to overcome objective and reliable
evidence. While consultation with — and input from — the public is an important element of
the planning process, it cannot be construed as a veto on the development of properties
owned by others.

The City called two professional planners at the hearing, Jesse Morton ("Morton") and
Alex Forbes ("Forbes"). Morton was the City planner responsible for both applications filed
by APM. He holds his Masters degree in planning and is a licensed professional planner.
Morton’s work was overseen by Forbes, who is the Manager of Planning for the City.
Forbes has 26 years of planning experience and the Commission accepts that he is an
expert in the field of planning and land use.

Condo Corp called four witnesses at the hearing. All were residents of the Rochford
Condominium and without any professional planning experience. The concerns raised by
those withesses, although sincere, did not have the ingredients necessary to overcome
the testimony of Morton and Forbes. Objective and reliable evidence was lacking from
Condo Corp. The Commission accepts the evidence of the professional planners, Forbes
and Morton, that the Development is based on sound planning principles.

The Commission heard and understood the concerns expressed by the residents of the
Rochford Condominium. However, as a quasi-judicial tribunal the Commission is obligated
to exercise its authority in accordance with the law and the evidence. In this appeal, the
weight of the evidence supports the finding that the Development based on sound
planning principles.

Il. The “Best” Development

Witnesses for Condo Corp were consistent in stating that they are not opposed to
development generally. Rather, it was just “this development” that was objectionable.

45 LA17-08.
46 | A17-08. See also LA12-01.
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47.

48.

49.

50.

Condo Corp argued that the City’s decision failed to meet sound planning principles
because the Development was not the “best development” for the Property.

Sound planning principles did not require the City or APM to consider every possible
development option for the Property. The record reveals that the APM engaged in
meaningful dialogue with the City and made adjustments to its proposal to respond to
concerns shared by the City and others.*” What one may view as the “best” development
for her neighbour's property cannot be the standard against which planning-related
decisions are made by a municipality. Such an approach would have the effect of
frustrating development, maintaining the status quo, and diminishing the rights associated
with land ownership.

The soundness of a planning decision is measured by the Commission against the
principles recognized within the field of land use planning, the Official Plan of a
municipality, the applicable bylaws, and any relevant federal and provincial laws. When
assessed against that objective standard, the Commission is satisfied that the City’s
decision to pass the Amendment was guided by sound planning principles.

lll. Parking Concerns

APM proposes to enter into a long-term parking lease with CADC for parking spaces in
the Pownal Parkade as opposed to providing on-site parking or cash in lieu of parking.
This is permissible under the Bylaw. Condo Corp argues that the Development is
inappropriate because there is already insufficient parking in the neighbourhood. Condo
Corp argued that the Development requires parking for 23 units and guests and would
displace an unapproved parking lot on the Property that serves approximately 16 vehicles.
Condo Corp also argued that the City erred in approving the Amendment because APM
has not filed a parking lease with the City as required by section 4.44.6 of the Bylaw.

The Commission is not persuaded that the proposed off-site parking is contrary to sound
planning principles. Parking is a concern in many municipalities and is specifically
addressed by the City in the Bylaw and Official Plan. The existence of an unapproved
parking lot on the Property is not a relevant consideration. Unapproved parking is liable to
enforcement under the Bylaw, and the City has discretion over whether to pursue a
remedy or not. The existence of an unapproved use today is therefore not guaranteed
tomorrow. It cannot be relied upon to defeat a proposal for parking that actually satisfies
the terms of the Bylaw. The Bylaw specifically provides for off-site parking in the Area*®
and Morton gave evidence that requests for off-site parking are not uncommon.

The absence of a parking lease, at this stage in the overall development, is not unusual.
The Bylaw provides that a development officer, with approval from Council, may accept
off-site parking in the Area if the parking is within 240 metres (787.4 feet) of the subject
property and the developer has filed a lease that is at least ten years in length with the
City. The record included correspondence from CADC to APM dated June 16, 2017, which
stated that CADC is prepared to enter into a parking agreement for 13 spaces at the
Pownal Parkade in the event that APM “is able to obtain a development permit.”*® The
evidence before the Commission also confirmed that the distance from the Property to the

47 See, for example, Exhibit R1, Tab 17.
48 Exhibit R4, Tab 61.
49 Exhibit R4, Tab 45.

2018 CanlLll 154116 (PE IRAC)



Order of The Island Regulatory and Appeals Commission Order LA18-02

Page 13

51.

52.

53.

Pownal Parkade is approximately 370 feet (by sidewalk).>® The Commission accepts the
City’s position that it intends the lease requirement to form part of the development
agreement with APM. Support for this position is found in the resolution passed by Council
on November 14, 2017,% which approved APM'’s request to “enter into a 10 year off-lot
parking agreement with CADC for 12 parking spaces + 1 accessible parking space at the
Pownal Parkade (100 Pownal Street).”

This technical argument by Condo Corp also overlooks the substance of this appeal. The
decision under review by the Commission related to a site-specific bylaw amendment. The
argument may have been more persuasive had the application related to a development
permit. At that latter stage in the development process, the failure of APM to file a lease
with the City could prove fatal (for failure to conform to the Bylaw).>> However, the
development process operates on a continuum and involves a series of municipal
decisions. To require a long-term contract to be signed and filed with the City before the
site-specific bylaw amendment was even approved would be inconsistent with commercial
reality and result in an illogical interpretation of the Bylaw. Absent the amendment, the
proposal would have to change and, with it, the parking requirement.

IV. Proximity to the Rochford Condominium

Witnesses for the Condo Corp testified that they had concerns about the proximity of the
Development to the Rochford Condominium. They stated that there were possible safety
concerns, including the possibility of accessing balconies on the Rochford Condominium
from the third and fourth floor balconies on the Development. Some witnesses also
testified that the balconies were so close together that the Development would reduce
their privacy and the enjoyment of their condominium units. It is unfortunate that the first
APM plan showed that the proposed patios and balconies on the south side of the Property
would be built within inches of the existing patios and balconies of the east side of the
Rochford Condo. The City, for its part, was alive to these concerns from the beginning of
the initial application process in December 2016. Planning staff specifically considered
the placement of the balconies.®®* For example, the location of the balconies was
addressed in the report prepared by Morton on November 3, 2017 for planning board.%*
APM also made efforts to address some the concerns. APM removed patios and balconies
from the bottom two floors of the Development.®®

Ernie MacAulay is a resident of the Rochford Condominium. His street-level unit is
adjacent to the Property. He testified that his patio extends 22 inches to the property line.
The presentation prepared by APM suggests that the Development is five feet from the
property line, with the balconies extending into that five-foot space. In his report to
planning board on November 3, 2017, Morton stated that the third and fourth floor
balconies would be set back one foot from the property line. He also noted that the
Rochford Condominium incorporates a “step-back” after the second storey and estimated
the distance between the adjacent third storey balconies to be approximately seven feet

50 Exhibit R4, Tab 61.
51 Exhibit R1, Tab 25.
52 Bylaw, s.4.54.6.

53 Exhibit R4, Tab 61.
54 Exhibit R1, Tab 21.
55 Exhibit R1, Tab 17.
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and the fourth storey balconies approximately 10.5 feet.*® It is not possible to determine
the precise distance between the balconies of the Rochford Condominium and the
Development based upon the record; however, the Commission accepts the best
evidence available at the hearing and that was the estimate provided by Morton. He stated
that there would be approximately seven feet between the third storey balconies and
approximately 10.5 feet between the fourth storey balconies.®” At the hearing Banks
stated that APM would consider removing the balconies from the third floor of the
Development. Banks stated that he would have his architects review the distances
between the third floor balconies and the Rochford Condominium balconies and they could
meet with the Condo Corp’s advisors, Coles Associates, to work out a solution. This could
include removing the third floor balconies or possibly putting screens on the balconies, if
advisable. A final determination on the balconies will be dealt with by the City during the
further stages of the development process.

The Commission is not persuaded that the balconies proposed for the Development offend
sound planning principles. While they may be closer to the Rochford Condominium than
its residents may have anticipated or enjoyed in the past, this does not mean that the
balconies run counter to sound planning. Any asserted rights of privacy or quiet enjoyment
are also beyond the statutory jurisdiction of the Commission. On the record and testimony
before it, the Commission is being asked to speculate about the existence and likelihood
of certain health and safety concerns. The Commission, however, was not provided with
any evidence that the Development does not meet requirements of the National Building
Code, the Fire Prevention Bylaw, or any other applicable law. Condo Corp also chose not
call any independent evidence on the subjects of health or safety. There was no testimony
from any police, fire, or security organization. The Commission cannot, without more, find
that the Development does not meet sound planning principles because of its proximity to
the Rochford Condominium. As noted above, the Bylaw itself expressly contemplated the
possibility of a diminished setback for the Development because the Rochford
Condominium had previously been granted a zero setback by the City.

There was a great deal of discussion, especially by APM, that the Rochford Condominium
had previously been granted a zero setback from its eastern boundary by the City. Both
Forbes and Morton gave evidence that, under the Bylaw, this would allow the owner of
the Property to also have a zero setback next to the Rochford Condominium. In short,
under the Bylaw a zero setback granted to one property owner conveys the same zero
setback rights to the adjoining property owner. However, in any development, the Bylaw
is merely the starting point. As stated by both Morton and Forbes, when approving a
development, a holistic approach must be taken. This requires the development to meet
the specific requirements of the Bylaw, be consistent with the Official Plan, and be
consistent with sound planning principles. The zero setback situation, as noted above, is
not one which grants an as-of-right development using a zero setback. The development
must meet all of the other requirements of the Bylaw, be consistent with the Official Plan,
and be consistent with sound planning principles.

V. Increased Density

Condo Corp argued that the Development does not fit the Property. It noted that a variance
was required to reduce the street frontage, and that planning staff failed to address the

56 Exhibit R1, Tab 21.
57 Exhibit R1, Tab 21.
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frontage issue in its final report to planning board. Condo Corp noted that the density of
the Property was increased from three units to 23 units. Although a minor variance was
required to reduce the street frontage from 82 feet to 74.5 feet, the impact was significant
because it allowed the density to increase by 20 units. Condo Corp contends that the
Development is too large for the Property and therefore does not meet sound planning
principles.

Both Morton and Forbes spoke about the City’s goal of increasing density in the context
of sound planning principles. In his report to planning board on November 3, 2017, Morton
commented on the massing and density of the Development. He relied on the Official Plan
and its stated objectives.>® The Commission finds that the City was alive to the increased
density that would accompany the Development and considered this reality in light of the
Official Plan. Absent any objective evidence to the contrary, the Commission cannot
accept that increasing the density of the Property is contrary to sound planning principles.

This conclusion is strongly supported by the testimony of Morton and Forbes. For his part,
Morton highlighted the importance of “massing” for buildings located in the downtown. He
also emphasized that a design must be compatible with the surrounding area. Morton
added that construction of the Rochford Condominium actually “transformed” the massing
in the neighbourhood. Morton further explained that the Development will help with the
transition from the Rochford Condominium to other buildings on Richmond Street and
complement the existing streetscape. These assessments were echoed by Forbes, who
advised the Commission that the Rochford Condominium had “set the tone” for the
neighbourhood and increased the density in the surrounding area.

VI. Conclusion on Sound Planning Principles

The Commission does not accept Condo Corp’s submission that the Development does
not meet sound planning principles. The record and evidence before the Commission
reveals a thorough development process was undertaken by the City with input from not
only the public, but also professionals in the fields of land use planning and architectural
design. The Development was also considered and reconsidered on a number of
occasions by both planning board and Council. The Commission finds that the
Development meets the requirements of the Bylaw, Official Plan, and is consistent with
sound planning principles.

Conclusion

60.

The appeal is denied and the decision of the City is hereby confirmed. While Condo Corp
identified some technical deficiencies, the Commission, after reviewing the record as a
whole, including the testimony from all of the witnesses at the hearing, is satisfied that the
outcome — namely the Amendment — was a sound planning decision. The Commission
encourages all involved — the City, APM and Condo Corp — to continue their dialogue as
the Development moves forward. To date, these constructive exchanges have improved
the Development to the benefit of the City as a whole.

58 R1, Tab 21 referencing the Official Plan at section 3.2, objectives 1 and 2.
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IN THE MATTER of an appeal by Queens
County Condominium Corporation No. 40, of
a decision by the City of Charlottetown, dated
November 27, 2017.

Order

WHEREAS the Appellant Queens County Condominium
Corporation No. 40 appealed a November 27, 2017 decision of the
City of Charlottetown to approve a site-specific bylaw amendment
for 55 and 59 Richmond Street, Charlottetown;

AND WHEREAS the Commission heard the appeal at public
hearings conducted in Charlottetown on May 16, 17, and 18, 2018,
after due public notice and suitable scheduling for the patrties;

AND WHEREAS the Commission has issued its findings in this
matter in accordance with the Reasons for Order issued with this
Order;

NOW THEREFORE, pursuant to the Island Regulatory and
Appeals Commission Act and the Planning Act;

IT IS ORDERED THAT:

1. The appeal is denied and the decision of the City is hereby
confirmed.

DATED at Charlottetown, Prince Edward Island, Wednesday, July
11, 2018.

BY THE COMMISSION:

J. Scott MacKenzie, Q.C., Chair

Jean Tingley, Commissioner

John Broderick, Commissioner
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NOTICE

Section 12 of the Island Regulatory and Appeals Commission
Act reads as follows:

12. The Commission may, in its absolute discretion, review,
rescind or vary any order or decision made by it, or rehear
any application before deciding it.

Parties to this proceeding seeking a review of the Commission’s
decision or order in this matter may do so by filing with the
Commission, at the earliest date, a written Request for Review,
which clearly states the reasons for the review and the nature of the
relief sought.

Sections 13(1) and 13(2) of the Act provide as follows:

13(1) An appeal lies from a decision or order of the
Commission to the Court of Appeal upon a question of law
or jurisdiction.

(2) The appeal shall be made by filing a notice of appeal in
the Court of Appeal within twenty days after the decision or
order appealed from and the rules of court respecting
appeals apply with the necessary changes.

NOTE: In accordance with IRAC’s Records Retention and
Disposition Schedule, the material contained in the official
file regarding this matter will be retained by the Commission
for a period of 2 years.
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PROVINCE OF PRINCE EDWARD ISLAND
PRINCE EDWARD ISLAND COURT OF APPEAL

Citation: Resort Municipality v. Island Reg. & Appeals Com. & Ano. 2014 PECA 19 Date: 20141031
Docket: S1-CA-1293
Registry: Charlottetown

BETWEEN:

RESORT MUNICIPALITY OF STANLEY BRIDGE,
HOPE RIVER, BAYVIEW, CAVENDISH, AND NORTH RUSTICO
APPELLANT
AND:
ISLAND REGULATORY AND APPEALS COMMISSION
AND MICHAEL WHEELER
RESPONDENTS

Before: Chief Justice David H. Jenkins
Justice Michele M. Murphy
Justice John K. Mitchell

Appearances:
Jonathan M. Coady, counsel for the Appellant

Paul D. Michael, Q.C., counsel for the Respondent, Island Regulatory and Appeals
Commission

Michael Wheeler, acting on his own behalf

Place and Date of Hearing Charlottetown, Prince Edward Island
September 12, 2014

Place and Date of Judgment Charlottetown, Prince Edward Island
October 31, 2014

Written Reasons by:
Justice Michele M. Murphy

Concurred in by:
Chief Justice David H. Jenkins
Justice John K. Mitchell
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ADMINISTRATIVE LAW - statutory appeal - municipal planning - appeal from
decision and order of the Island Regulatory and Appeals Commission -
Appeal allowed.

The Resort Municipality appealed from a decision of the Commission that had
allowed a property owner appeal from a decision of the Municipality which denied an
application for a variance. The Court of Appeal allowed the appeal finding that the
Commission made an error of law in exercising its authority, by misinterpreting the
Zoning & Subdivision Control (Development) Bylaw 2004, and by ignoring relevant
factors and considering irrelevant factors.

The Court of Appeal found the Municipality, in reaching its decision, did not make any
procedural errors, decided the application in accordance with the applicable
municipal bylaw, and exercised its discretion properly.

Authorities Cited:

CASES CONSIDERED: Charlottetown (City) v. Island Regulatory and Appeals
Commission, 2013 PECA 10; Dunsmuir v. New Brunswick, 2008 SCC 9; Island
Regulatory and Appeals Commission (Re), [1992] 2 P.E.l. J. 70.

STATUTES CONSIDERED: Island Regulatory and Appeals Commission Act,
R.S.P.E.l. 1988, C.I-11. s-s.13(1); Planning Act, R.S.P.E.l. 1988, C. E-4.

Reasons for judgment:
MURPHY J.A.:

[1] The Resort Municipality of Stanley Bridge, Hope River, Bayview, Cavendish
and North Rustico (the “Municipality”) appealed from a decision of the Island
Regulatory and Appeals Commission (the “Commission”) dated April 8, 2014. The
Commission had allowed an appeal by the respondent (“Wheeler”) who owns the
former Wax Museum property at Cavendish (the “Property”) from a decision of the
Municipality to deny his application for a variance, and required the Municipality to
grant a variance to allow Wheeler to build and install a wooden walkway on his
property.

Background Facts

[2] Wheeler acquired the Property and set about to change its use. Wheeler and
the Municipality carried out extensive discussions and negotiations regarding his
proposed changes to the Property. On April 4, 2012, the Municipality and Wheeler
entered into a development agreement (the “Development Agreement”), and
pursuant thereto the Municipality issued a building permit for the Property. The
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existing structure on the Property did not conform with the set back requirement of 25
feet in the western flankage yard. The Development Agreement permitted a walkway
comprised of paving stones be constructed on this portion of the property; it did not
permit a wooden walkway, which Wheeler had sought and been denied.

[3] On May 29, 2012, Wheeler applied for a building permit to build a boardwalk
in the western flankage yard of the Property. On June 5, 2012, the Municipality
denied this request stating Wheeler did not meet the requirements of the Zoning &
Subdivision Control (Development) Bylaw 2004 (the “Bylaw”). The Municipality
explained that in order to satisfy the requirements under the major variance
provisions, Council would have to be satisfied there was a “compelling reason why
the requirements of the Bylaw could not be met.” Council was not satisfied that
Wheeler had provided a compelling reason. Wheeler did not appeal this decision.

[4] Notwithstanding the denial by Council, Wheeler proceeded to construct a
wooden boardwalk without a permit. The Municipality made a number of requests to
remove the boardwalk; however, Wheeler refused.

[5] The Municipality proceeded in the Supreme Court of Prince Edward Island for
injunctive relief. On April 8, 2013, an Order was issued by the Supreme Court
requiring Wheeler remove the boardwalk. Wheeler complied forthwith with the court
order.

[6] On July 22, 2013 Wheeler requested a major variance to build a wooden
boardwalk.

[7] On November 13, 2013, the Municipality’s Planning Board considered and
denied the major variance request. Planning Board reasons were: (1) that it did not
meet the requirements of the Bylaw; and (2) the owner knew from the original
application that he was restricted regarding use of the western flankage yard. On
November 18, 2013, Council denied the request. Council recorded its process and
its reasons:

(1) not all of the requirements of the Bylaw would be met by granting the
variance;

(2)  Wheeler knew from the start about the setback requirements and what
was allowed to be constructed on the western flankage yard;

(3) it was agreed in the Development Agreement that paving stones would
be used, and there are other materials that could be used in order to
comply with the Bylaw; and

(4) comments from the public meeting and from the provincial government
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departments of Transportation, Infrastructure and Renewal, and
Municipal Affairs and federal Parks Canada.

The Municipality formally notified Wheeler on November 20, 2013.
Wheeler Appeal to Commission/Commission Order and Findings

[8] On December 2, 2013, Wheeler appealed the Municipality decision denying
his application for a variance to the Commission.

[9] The Commission conducted a hearing de novo. On April 8, 2014, the
Commission allowed the appeal and made the following finding:

[8] After a careful review of the evidence, the submissions of the
parties, and the applicable law, it is the decision of the Commission
to allow this appeal and require the Respondent to grant the
Appellant a variance to allow a wooden walkway, 10 feet wide, to be
utilized instead of a gravel, concrete or paver-stone walkway.
However, the Commission wishes to point out that an amendment of
the development agreement may be required as well as a building
permit. The Commission wishes to make it clear that the variance is
for a wooden walkway and not a wooden deck and that the
Respondent is fully entitled to set conditions and requirements in an
amended development agreement, the building permit, or both, to
ensure that the wooden walkway is solely a walkway and not a deck
and to prevent any obstructions, including benches, chairs, tables
etc. on such walkway.

[10] Inits reasons, the Commission did not cite any procedural or substantive error
made by the Municipality. Specifically, the Commission did not refer to any error in
interpreting or applying the Bylaw; or state that the Municipality failed to follow sound
planning principles.

[11]  The Commission proceeded on the following basis:

(1) A“minor variance” would not be sufficient, and so a “major variance”
would be required. Therefore Bylaw 15.1(2) regarding “major
variances” applies. This Bylaw provides that Council “may” permit a
major variance.

...provided that in the opinion of Council the general intent
of the Bylaw continues to be upheld, neighbouring
properties will not be significantly or permanently injured,
and the applicant for the permit has been able to document
a compelling reason why the requirements of the Bylaw
cannot be precisely met after: ...
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There was no indication the neighbouring properties will be significantly
or permanent injured.

While technically a wooden boardwalk is a “structure” under the Bylaw,
in the Commission’s view it would be free of obstruction and would
allow the flankage yard to remain open and unobstructed, and would
not in itself expand the Old Wax Museum development.

Currently Wheeler was using gravel which, although in compliance with
the Bylaws, is not specified in the Development Agreement and this
base surfacing is inappropriate for wheelchairs, strollers, and other
devices that assist personal mobility.

Documents about personal mobility filed in the appeal note that
brushed concrete is the preferred surface, and small paving units are
discouraged.

A construction estimate filed on the appeal shows that a concrete
walkway would cost $14,400. plus HST and a wood walkway would be
“half the price and just as good.”

Wheeler could fully comply with the Bylaw and meet the mobility
guidelines through the use of a brushed concrete surface; however, the
cost over wood would be an additional $7,200. plus HST, plus wood is
more easily repositioned or repaired.

The question for the Commission to consider is whether the additional
costs associated with a concrete walkway would be a ‘compelling’
reason which would justify the granting of the variance.

Wheeler was seeking to provide a walkway to enhance the safety and
mobility of patrons of the various retailers in his development and of the
general public.

Much of the limited flankage yard set back is due to a land conveyance
to the Province in the 1990s.

Although a walkway of 10 foot width as sought is wider than a typical
walkway, Wheeler explained the purpose, and there is much to be said
for wider than minimum walkways.

From the perspective of aesthetics and community planning, a
boardwalk-type walkway would be preferable in appearance to
concrete.
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(13) There is no concern over this being a precedent.
Municipality Appeal from the Commission Order

[12] Subsection 13(1) of the Island Regulatory and Appeals Commission Act,
R.S.P.E.I. 1988, C.I-11 (“IRAC Act’) grants a right of appeal to the Court of Appeal.
The right of appeal is only upon a question of law or jurisdiction.

[13] The Municipality appealed from the Order of the Commission. The grounds of
appeal assert the Commission made errors of law and exceeded its jurisdiction by:

1) failing to properly exercise the authority conferred by the Planning
Act, R.S.P.E.I. 1988, C. E-4 (the “Planning Act”),

2) failing to properly interpret the official plan and zoning and
development bylaw;

3) failing to consider relevant and applicable factors and considering
irrelevant or extraneous factors;

4) acting beyond the authority conferred by the Planning Act.
Standard of Review

[14] The Court of Appeal decided in Charlottetown (City) v. Island Regulatory
and Appeals Commission, 2013 PECA 10, (“Charlottetown”) that on a statutory
appeal from a decision of the Commission pursuant to the Planning Act, the
applicable standard of review on questions of law arising under the home statute,
which would include the IRAC Act and the Planning Act, is reasonableness. In
Charlottetown, Jenkins C.J.P.E.I. explained at para.22:

[22] In my view, questions of law of these kinds are all central to the
Commission’s delegated mandate as the planning appeal tribunal.
They engage the specialized expertise of the Commission, as that
concept is characterized by Dunsmuir and by D.J. Mullan. They
involve interpretation of the Commission’s home statutes as the
planning appeal tribunal, i.e. the Planning Act, and statutes closely
connected with its function, i.e. delegated municipal legislation
authorized pursuant to the Planning Act. In order to obtain a full
appreciation of the Commission’s role and function, the Island
Regulatory and Appeals Commission Act and the Planning
Act should be viewed together as a legislative scheme. This
exercise demonstrates for me that in deciding such questions of
law, the Commission acting as an appeal tribunal is indeed
interpreting its home statute and statutes closely connected with its
function, with which it will have particular familiarity, and that none of
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these questions are questions that rise to the level of being central
importance to the legal system and outside the specialized area of
expertise of the Commission acting as an appeal tribunal. Itis
thereby revealed that the presumption is engaged and that
reasonableness is the applicable standard of review regarding such
questions.

[15] The appeal in this matter relates to the same kind of tribunal making a
decision on substantially the same issues, nhamely the Commission as the planning
appeal tribunal interpreting and applying a municipal planning bylaw. | am of the
view that the applicable standard of review for this appeal is reasonableness.

Disposition

[16] | would allow the appeal and quash the decision of the Commission. In my
opinion, the Commission made the following errors of law: (1) it failed to properly
exercise its statutory authority and as a result acted beyond its statutory authority; (2)
it misinterpreted the requirements of the Bylaw; and (3) it ignored relevant factors and
considered irrelevant factors.

(1) The Commission failed to properly exercise its statutory
authority

[17] In Charlottetown, at para.29-40, the Court addressed the delegation of
authority to municipalities and the provision for appellate review of municipal planning
decisions to the Commission. The Court recognized that on an appeal the
Commission can hear and decide an application anew, and can if it so decides,
substitute its decision for the one appealed. However, the Commission ought not to
interfere with a municipal decision merely because it disagrees with the end result.

In Charlottetown, the Court endorsed the two-step analysis engaged by the
Commission in determining appeals. Jenkins C.J.P.E.I. stated:

| would endorse the Commission’s two-step approach that it employs as a
guideline when determining appeals under the Planning Act. Once the
Commission confirms that a planning appeal is within its jurisdiction to
decide, its initial review of the decision appealed from is for procedural error.
Because such applications are essentially for rezoning or bylaw amendment,
in which Council’s decisions affect rights, such an error may render the
decision under review subject to being declared invalid.

[18] He continued at para.40 as to how the Commission proceeds when the
municipal decision is free of any procedural error:

... As would be expected, the Commission usually employs deference
toward planning decisions by Council that are properly made. That approach
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is consistent with the statutory scheme of the Planning Act. The Legislature
vested City Council with responsibility for administration of its Official Plan
and created a right of appeal to the Commission. The Commission noted that
its discretion should be exercised carefully, which it interprets, consistently
with the directions in the Reference case, as meaning that the Commission
ought not to interfere with a decision merely because it disagrees with the
end result. ...

[19] | am of the view that in this case the Commission ignored the directions in
Charlottetown. It did not identify the proper test. The Commission did not identify
any procedural error in the Municipality’s decision, nor did it cite any substantive error
in the Municipality’s interpretation and application of the Bylaw. It is apparent that the
Commission did not direct its mind to the proper legal analysis. Although it is not
bound by its previous decisions, the Commission did not explain why it departed from
its own practice. The Commission gave no explanation as to why it did not accord
deference to the decision of the Municipality in this particular case.

[20] As the Commission has previously stated in many cases, deference is earned
when a decision maker follows the process set out by the law. While as a matter of
law it is open to the Commission to substitute its decision for that of the Municipality,
it cannot do so merely because it disagrees with the end result. In this case, the
Commission failed to consider whether the Municipality properly interpreted the
Bylaw; and then proceeded to make its decision based on extraneous factors.

[21] The Commission did not find that the Municipality made any error of law.
Upon carrying out a review of the evidence, | have come to the view that the
Commission could not reasonably have found that the Municipality made an error of
law, as the Municipality indeed decided Wheeler’s application for a variance in
accordance with its Bylaw.

[22] Section 15.1(2) of the Bylaw states that Council may approve a permit with a
variance of more than 10% from the requirements of this Bylaw, provided that in the
opinion of Council the general intent of the Bylaw continues to be upheld,
neighbouring properties will not be significantly or permanently injured, and the
applicant for the permit has been able to document a compelling reason why the
requirements of the Bylaw cannot be precisely met.

[23] It was within the discretion of the Municipality to grant or deny a major
variance. Council exercised its discretion not to grant the variance. The Municipality
based its decision on a number of factors, namely:

(i) not all the requirements of the Bylaw could be met;

(i) the property owner knew from the start the setbacks required to
develop on his property and what was allowed to be built on the Route
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13 flankage yard;

(iii)  the signed development agreement that Wheeler would use paved
patio stones for the walkway and that there are other materials that
could be used for the walkway;

(iv)  comments from the public meeting, written comments that were
received, comments that were received form the Department of
Transportation and Infrastructure Renewal, the Department of
Municipal Affairs and Parks Canada (Minutes, Resort Municipality
Monthly Council Meeting, November 18, 2013).

[24] In my opinion, the Municipality followed its municipal planning bylaw and
properly exercised its discretion, and the Commission had no reason to overturn the
decision of the Municipality.

(2) The Commission misinterpreted the requirements of the
Bylaw

[25] Itis my opinion that the Commission also failed to properly exercise its
statutory authority because it misinterpreted the legal test to be satisfied by an
applicant for a variance. Instead of asking whether the Bylaw criteria for a variance
were satisfied, it asked a different question. The Commission asked itself “whether
the additional costs associated with a concrete walkway would be a compelling
reason which would justify the granting of this variance.” This is not the applicable
legal test. According to the Bylaw, an applicant has to document a compelling
reason why the requirements of the Bylaw cannot be precisely met. The Municipality
indicated that Wheeler did not provide any compelling reason why the Bylaw could
not be met.

[26] The Commission made the following finding:

[17] While the Appellant could fully comply with the Bylaw and meet
mobility guidelines through the use of a brushed concrete surface,
the evidence suggests that a concrete surface would costs the
Appellant an additional $7,200. ...

While the Commission found that Wheeler could comply with the Bylaw, it was of the
opinion that the extra cost was prohibitive. However, there does not appear to be
any evidence before the Commission to indicate the relevance of that cost difference,
or that Wheeler could not pay the additional cost. The evidence is to the contrary.

By failing to undertake the proper legal test or ask itself the correct question, the
Commission acted unreasonably.
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(3) The Commission ignored relevant factors and considered
irrelevant factors

[27] The Commission ignored a great deal of relevant evidence that was before it.
Its reasons do not acknowledge that Wheeler unlawfully constructed the boardwalk
contrary to the Development Agreement and previous denial. It appears he

proceeded on the basis that “it is better to seek forgiveness than to ask permission”

when he went ahead and built a wooden boardwalk which resulted in a Supreme
Court order for its removal.

[28] The evidence showed that Wheeler knew the setback distance for the
flankage yard and the limits on construction on that portion of the property; he was
involved in the preparation of and had legal advice respecting the Development
Agreement; he had unsuccessfully sought a building permit for the same project in
2012; and was a party to an Order issued by the Supreme Court of Prince Edward
Island compelling the removal of the boardwalk on the basis that it violated the
Bylaw.

[29] The Commission considered a number of factors which were not pertinent
factors under the Bylaw, and which were irrelevant in considering the application
before it. While its efforts may have been well intentioned, there was no need to
resort to an interpretation of the meaning of “structure;” or to consider degrees of
variance, the cost factors, and the aesthetics of the area.

[30] By ignoring relevant factors, and considering irrelevant factors in its decision;
the Commission reached a decision that is unreasonable.

The Development Agreement

[31] The Commission acted beyond its statutory authority when it indicated that
“‘an amendment of the development agreement may be required ...”. The
Development agreement specifically stated that “paving stone walk” was to be
installed in the flankage yard.

Conclusion

[32] Dunsmuir v. New Brunswick, 2008 SCC 9, at para.47, advises that a court
conducting a review for reasonableness is concerned with the existence of
justification, transparency and intelligibility with the decision-making process. It is
also concerned with whether the decision falls within a “range of possible,
acceptable outcomes which are defensible in respect of the facts and law.” For all
of the foregoing reasons, | am of the view that the decision of the Commission does
not fall within such a range. As a result, | would allow the appeal and quash the
decision of the Commission.
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[33] There will be no award of costs, as there are no special reasons to order costs
(s.13(4) of the Island Regulatory and Appeals Commission Act).

Justice Michele M. Murphy

| AGREE:

Chief Justice David H. Jenkins

| AGREE:

Justice John K. Mitchell
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Citizenship and Immigration), 2002 SCC 3, [2002]
1 S.C.R. 84.

[135] Many administrative decision makers are
entrusted with an extraordinary degree of power
over the lives of ordinary people, including the most
vulnerable among us. The corollary to that power is
a heightened responsibility on the part of adminis-
trative decision makers to ensure that their reasons
demonstrate that they have considered the conse-
quences of a decision and that those consequences
are justified in light of the facts and law.

F.  Review in the Absence of Reasons

[136] Where the duty of procedural fairness or the
legislative scheme mandates that reasons be given
to the affected party but none have been given, this
failure will generally require the decision to be set
aside and the matter remitted to the decision maker:
see, e.g., Congrégation des témoins de Jéhovah de
St-Jérome-Lafontaine, at para. 35. Also, where rea-
sons are provided but they fail to provide a transpar-
ent and intelligible justification as explained above,
the decision will be unreasonable. In many cases,
however, neither the duty of procedural fairness nor
the statutory scheme will require that formal reasons
be given at all: Baker, at para. 43.

[137] Admittedly, applying an approach to judicial
review that prioritizes the decision maker’s justifica-
tion for its decisions can be challenging in cases in
which formal reasons have not been provided. This
will often occur where the decision-making process
does not easily lend itself to producing a single set of
reasons, for example, where a municipality passes a
bylaw or a law society renders a decision by holding
a vote: see, e.g., Catalyst; Green; Trinity Western
University. However, even in such circumstances,
the reasoning process that underlies the decision
will not usually be opaque. It is important to recall
that a reviewing court must look to the record as a
whole to understand the decision, and that in doing
so, the court will often uncover a clear rationale for
the decision: Baker, at para. 44. For example, as
McLachlin C.J. noted in Catalyst, “[t]he reasons for

de connaitre la personne concernée a I’étranger par
suite de son expulsion : Chieu c¢. Canada (Ministre
de la Citoyenneté et de I’ Immigration), 2002 CSC 3,
[2002] 1 R.C.S. 84.

[135] Bon nombre de décideurs administratifs se
voient confier des pouvoirs extraordinaires sur la
vie de gens ordinaires, dont beaucoup sont parmi
les plus vulnérables de notre société. Le corollaire
de ce pouvoir est la responsabilité accrue qui échoit
aux décideurs administratifs de s’assurer que leurs
motifs démontrent qu’ils ont tenu compte des consé-
quences d’une décision et que ces conséquences sont
justifiées au regard des faits et du droit.

F.  Le contrile en I’absence de motifs

[136] Lorsque I’obligation d’équité procédurale ou
le régime législatif appellent la communication de mo-
tifs a la partie touchée mais qu’aucuns motifs n’ont été
donnés, la décision doit généralement étre infirmée et
I’ affaire, renvoyée au décideur : voir, p. ex., Congréga-
tion des témoins de Jéhovah de St-Jérome-Lafontaine,
par. 35. En outre, si des motifs sont communiqués,
mais que ceux-ci ne justifient pas la décision de ma-
niere transparente et intelligible comme nous I’avons
expliqué, la décision sera déraisonnable. Dans de
nombreux cas toutefois, ni I’obligation d’équité pro-
cédurale ni le régime législatif applicable ne requerra
la présentation de motifs écrits : Baker, par. 43.

[137] Certes, il est parfois difficile d’employer une
méthode de contrdle judiciaire qui accorde la priorité
a la justification, par le décideur, de ses décisions
dans les cas ou aucuns motifs écrits ne sont com-
muniqués. Il en sera souvent ainsi dans le cas ou le
processus décisionnel ne se préte pas facilement a la
production d’une seule série de motifs, par exemple
lorsqu’une municipalit€ adopte un reéglement ou lors-
qu’un barreau rend une décision au moyen de la te-
nue d’un vote : voir, p. ex., Catalyst; Green; Trinity
Western University. Toutefois, méme en pareil cas,
le raisonnement qui sous-tend la décision n’est nor-
malement pas opaque. Il importe de rappeler qu une
cour de révision doit examiner le dossier dans son
ensemble pour comprendre la décision et qu’elle
découvrira alors souvent une justification claire pour
la décision : Baker, par. 44. Par exemple, comme
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a municipal bylaw are traditionally deduced from
the debate, deliberations and the statements of policy
that give rise to the bylaw”: para. 29. In that case, not
only were “the reasons [in the sense of rationale] for
the bylaw . . . clear to everyone”, they had also been
laid out in a five-year plan: para. 33. Conversely,
even without reasons, it is possible for the record
and the context to reveal that a decision was made
on the basis of an improper motive or for another
impermissible reason, as, for example, in Roncarelli.

[138] There will nonetheless be situations in which
no reasons have been provided and neither the record
nor the larger context sheds light on the basis for the
decision. In such a case, the reviewing court must
still examine the decision in light of the relevant con-
straints on the decision maker in order to determine
whether the decision is reasonable. But it is perhaps
inevitable that without reasons, the analysis will then
focus on the outcome rather than on the decision
maker’s reasoning process. This does not mean that
reasonableness review is less robust in such circum-
stances, only that it takes a different shape.

G. A Note on Remedial Discretion

[139] Where a court reviews an administrative de-
cision, the question of the appropriate remedy is
multi-faceted. It engages considerations that include
the reviewing court’s common law or statutory juris-
diction and the great diversity of elements that may
influence a court’s decision to exercise its discretion
in respect of available remedies. While we do not
aim to comprehensively address here the issue of
remedies on judicial review, we do wish to briefly
address the question of whether a court that quashes
an unreasonable decision should exercise its discre-
tion to remit the matter to the decision maker for re-
consideration with the benefit of the court’s reasons.

la juge en chef McLachlin I’a souligné dans I’arrét
Catalyst, « [1]es motifs qui sous-tendent un reglement
municipal se dégagent habituellement du débat, des
délibérations et des énoncés de politique d’ou il prend
sa source » : par. 29. Dans cette affaire, non seulement
« les motifs qui sous-tendaient le réglement contesté
étaient clairs pour tous », mais ils avaient en outre
été exposés dans un plan quinquennal : par. 33. A
I’inverse, méme en I’absence de motifs, il se peut
que le dossier et le contexte révelent qu’une décision
repose sur un mobile irrégulier ou sur un autre motif
inacceptable, comme dans 1’arrét Roncarelli.

[138] 1l existe néanmoins des situations dans les-
quelles aucuns motifs n’ont été fournis et ou ni le
dossier ni le contexte général ne permettent de dis-
cerner le fondement de la décision en cause. En
pareil cas, la cour de révision doit tout de méme
examiner la décision a la lumiere des contraintes
imposées au décideur afin de déterminer s’il s’agit
d’une décision raisonnable. Toutefois, il est peut-&tre
inévitable que faute de motifs, 1’analyse soit alors
centrée sur le résultat plutot que sur le raisonnement
du décideur. Il ne s’ensuit pas pour autant que le
contrdle selon la norme de la décision raisonnable
est moins rigoureux dans ces circonstances; il prend
seulement une forme différente.

G. Unmot sur le pouvoir discrétionnaire en matiere
de réparation

[139] La question de la réparation qu’il convient
d’accorder dans les cas ou une cour procede au
contrdle d’une décision administrative revét de mul-
tiples facettes. Cela fait intervenir des considérations
comme la common law ou la compétence que con-
fere la loi a la cour de révision, ainsi que la grande
diversité d’éléments pouvant influer sur la décision
d’une cour d’exercer son pouvoir discrétionnaire
a I’égard des réparations possibles. Bien que nous
n’entendions pas procéder ici a une analyse com-
plete de la question des réparations dans le cadre
d’un contrdle judiciaire, nous souhaitons toutefois
aborder brievement la question de savoir si la cour
qui casse une décision déraisonnable devrait exercer
son pouvoir discrétionnaire de renvoyer 1’affaire
pour réexamen a la lumiere des motifs donnés par
la cour.
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