Notice of Appeal

(Pursuant to Section 28 of the Planning Act)

TO: The Island Regulatory and Appeals Commission NOTE:
National Bank Tower, Suite 501, 134 Kent Street Appeal process is a public process.
P.O. Box 577, Charlottetown PE C1A 711

Telephone: 902-892-3501 Toll free: 1-800-501-6268
Fax: 902-566-4076 Website: www.irac.pe.ca

TAKE NOTICE that I/we hereby appeal the decision made by the Minister responsible for the administration
of various development regulations of the Planning Act or the Municipal Council of
(name of City, Town or Community) onthe __ 20 day of February 2020  wherein the
Minister/Comunity Council made a decision to deny an entrance way permit on a seasonal road
sought by Jaycee and David Sabapathy owners of PID 529461, by concluding the portion of the
road fronting the property is a non-essential road despite evidence to the contrary.

(attach a copy of the decision). !

AND FURTHER TAKE NOTICE that, in accordance with the provisions of Section 28.(5) of the

Planning Act, the grounds for this appeal are as follows: (use separate page(s) if necessary)
Section 28 Appeals from decisions of Minister, (1) (d) the approval of a change of use; and

(e) any other authorization or approval that the Minister may grant or issue under the regulations (See

Roads Act - Highway Access Regulations, Section 12 (1))

Section 28 Appeals from decisions of council, (1.1) (a) that is made in respect of an application....for (i) a

building, development or occupancy permit (via denial of entrance way permit). See additional info.

AND FURTHER TAKE NOTICE that, in accordance with the provisions of Section 28.(5) of the

Planning Act, l/we seek the following relief: (use separate page(s) if necessary)
See additional info attached

Name(s) of . Signature(s) of
Appellant(s): Jaycee and David Sabapathy Appellant(s):
Please Print

Malllng Address: Unit 206-4 Prince St Clty/TOWn Charlottetown
Province: PE Postal Code: C1A4P5
Email Address:  jaycee.sabapathy@outlook.com Telephone: 902-940-7279
Dated this __5  day of Mar , 2020

day month year

IMPORTANT

Under Section 28.(6) of the Planning Act, the Appellant must, within seven days of filing an appeal with the Commission serve a copy
of the notice of appeal on the municipal council or the Minister as the case may be.

Service of the Notice of Appeal is the responsibility of the Appellant

Information on this Form is collected pursuant to the Planning Act and will be used by the Commission in processing this appeal.
For additional information, contact the Commission at 902-892-3501 or by email at info@irac.pe.ca.




Notice of Appeal - Additional Information

Background forming the grounds for this Appeal:

Appellants, Jaycee & David Sabapathy, owners of PID 529461, submitted an Application for
Development (Building) for a residential property to the Provincial Planning Section (PPS) in April
2019.

The PPS commenced working with the Department of Transportation, Infrastructure and Energy
(TIE) to obtain the necessary entrance way permit required to fulfill the requirements of the
building permit application.

After several months, TIE communicated to PPS and to the appellants that the portion of the
public road, East Suffolk Extension Road (RI132012), fronting PID 529461, was considered a Non-
Essential road and as such an entrance way permit could not be granted. TIE indicated to the
appellants and to the PPS that in order to proceed with a building permit, the appellants would
be required to execute a Development and Maintenance Agreement (DMA) with TIE. The
appellants were also asked to get a survey completed of the road to accompany the DMA.

The appellants sought the expert opinion and survey services of David Morris, former Chief
Surveyor for the Province of Prince Edward Island, and currently professional engineer and
owner/operator of Morris Geomatics & Engineering Ltd. Through both a review of the Highway
Access Regulations (HARs) as well as performing a physical survey of the East Suffolk Extension
road, Mr. Morris determined the classification for the road fronting PID 529461 is Seasonal, not
Non-Essential, and falls under Schedule D, Item (216) of the Highway Access Regulations.

Mr. Morris also conducted a review of the Development and Maintenance Agreement (DMA)
and raised several flaws with how the document attempts to work around statute law including
statements that contradict the HARs; the inability of the DMA to provide a legal entrance way
permit; and the transfer of all risks, maintenance costs and liabilities for a public road upon the
appellants through the execution of the DMA.

The evidence gathered by David Morris was presented to TIE who agreed to review the
information.

On February 19 and 20, 2020 TIE responded to David Morris and the appellants with their
conclusion on the classification of the road as Non-Essential (see review decision emails
attached).

We, the appellants, seek the following relief:

1)

2)
3)

4)

The correct classification of the road fronting PID 529461 on the East Suffolk Extension Road, as
a Seasonal Road.

An entrance way permit for PID 529461.

Comprehensive review and ruling regarding the validity and liability associated with the
Development and Maintenance Agreement (See IRAC Order LT11-02 for previous findings on
DMA:s).

No significant costs or liabilities associated with items 1 to 3 as stated above.



From: Jaycee Sabapathy

To: Wayne Tremblay

Cc: Garnet Taylor; David Sabapathy
Subject: Entrance Way Permit - PID 529461
Date: Tuesday, July 16, 2019 9:51:00 PM
Attachments: 20190715 Morris - Road classification.pdf

20190715 Morris - 2008 DMA.PDF

Good morning Wayne,

My husband David Sabapathy and | have conditionally purchased a piece of property in Winter River,
PID 529461. We submitted a building application to the planning office on Gordon drive mid-April.
The key issue that has arisen was the matter of getting an entrance way permit to the property. The
planning office put us in touch with Garnet and we have been working on next steps. Garnet has
indicated this property sits on a non-essential highway and as such require we enter into a
Development and Maintenance Agreement to gain access to the property.

In the process of getting quotes for a road survey required for the DMA, David Morris indicated this
property does not sit on a non-essential highway. Rather, interpretation of the Highway Access
Regulations should be that the property is located on a seasonal road. Attached is a detailed letter
from David outlining his professional opinion on this matter. We would ask the Department of
Transportation to review and reconsider the interpretation of the Regulations to determine if this
road is indeed seasonal as David Morris indicates.

Due to communication issues between the planning office and transportation, we have obtained an
extension on the closing date. However, this extension is now running out and we need to resolve
this matter as soon as possible.

Thank you for taking the time to review this,
Jaycee


mailto:/O=FIRST ORGANIZATION/OU=EXCHANGE ADMINISTRATIVE GROUP(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=00034001B83ED32D
mailto:wltremblay@gov.pe.ca
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July 15, 2019

Jaycee Sabapathy
4 Prince Street
Unit 206
Charlottetown, PE
C1A4P5

Via email: jaycee.sabapathy@outlook.com

RE: SUFFOLK ROAD EXTENSION ACCESS TO PID 529461

Ms. Sabapathy,

It was a pleasure speaking with you regarding your interaction with the Department of Transportation
Infrastructure and Energy (TIE) regarding the East Suffolk Road Extension, and the Development and
Maintenance Agreement (DMA), that the Province has requested you have executed. Further to our
conversation | provide to you the following:

Development and Maintenance Agreement

Under the Roads Act, RSPEI 1988, Cap R-15, Highway Access Regulations, the Minister may either
authorize or issue an entrance way permit for a new entrance way to Arterial Highways, Collector
Highways, Local Highways, Seasonal Highways and Scenic Heritage Roads. Under Part VIII NON-
ESSSENTIAL HIGHWAYS, s 36.

“36. The Minister shall not issue an entrance way permit to authorize placement of a new entrance
way or change of use an existing entrance way to a non-essential highway. (EX580/95)”

The “Non-Essential Highway” is the only class of highway whereby the minister cannot authorize a
change in an existing entrance or authorize a new entrance to be created. To approve a subdivision or
approve a building permit that fronts on a Non-Essential Highway would require authorization for an
entrance way to be created to access the lot or parcel of land. If a subdivision or building permitisissued
it would be contrary to statue law and void. The statue law would need to be changed in order to allow
development along a Non-Essential Highway.

Morris Geomatics & Engineering Ltd.
P.0.Box 21016

Charlottetown, PE, C1A 873

eel: (902)-213-0487

email: info@morrisgeomatics.ca
morrisgeomatics.ca
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TIE created the DMA to work around statute law to enable a developer to subdivide lots along what was
deemed to be a Non-Essential Highway. The DMA is not without flaw and as taken from a registered DMA
found in Document # 1004, in the year 2008 :

> “2. Thatthe Non-Essential Highway shall remain the lands of the Grantor and shall be subject to all the
rights and privileges the Grantor may enjoy or grant including, but not limited to, the right of passage
by the Grantor and the General Public.”

The agreement has been written as if a Non-Essential Highway is privately owned lands of the
government. While the roads are administered by government they belong to the province and all
members of the public. They are referred to as Common and Public Highways. The public including
yourself always have the right to use any Common and Pubic Highway, unless TIE has followed the
statute law required to restrict access temporarily or close permanently the Public Road.

> 7. That the Grantee, as developer of the subdivision, must have the grade elevation in front of Lot #2,
as shown on Schedule "A" attached, lowered by approximately one (1) metre to ensure safe access from
the road to the said Lot #2 and the said work to be completed under the direction of the District Traffic
Operations Technician and County Environment Officer.’

Under this section of the DMA, it acknowledges that, an access is to be created under direction of
TIE, contrary to the Highway Access Regulations s 36.

> “12. That the entranceway from the Non-Essential Highway to the Grantee's Land is subject to
relocation, at the discretion of the Department of Transportation and Public Works so as to provide a
safe entrance to the Non-Essential Highway, and all costs to relocate any infrastructure on the
Grantee's Land as a result of the relocation aforesaid will be at the sole expense of the Grantee and the
Grantee's heirs, successors and assigns.”

Under this section of the DMA, it acknowledges that an entrance way from the non-essential road
can be changed contrary to Highway Access Regulations s.36.

There are sections of the DMA that are related to maintenance and liability. In the document, the
government is transferring all risks and liabilities associated with the road to yourself, however at the
same time it is not limiting the public from enjoying use of said road.

> “16. That the Grantee will indemnify, defend and save harmless the Grantor from and against all claims,
actions, causes of action, loss, damage, expenses and costs, whatsoever, made by any persons, arising
out of or resulting directly or indirectly and whether by reason of negligence or otherwise, from the
performance by the Grantee of any of the covenants under this Agreement and from any default of the
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Grantee in the performance of the covenants under this agreement, and from the remedying of such
default by the Grantee or by the Grantor or by any other person(s).

The main thrust of the DMA is to allow development to occur on a Non-Essential Highway, however
creating an entrance or access from a Non-essential Highway is forbidden, regardless of what is spelled
outin the DMA. Through an Order in Executive Council, the Highway Access Regulations could easily be
amended to change the word “shall” to “may” under section 36, which would enable the DMA operate
as intended, however this is currently not the case.

East Suffolk Road Extensions — Non-Essential or Classified

The East Suffolk Road Extension is referred to in three sections of the Highway Access Regulations:
Schedule C-2

(138.1) East Suffolk Extension Road RI32012: The portion of the East Suffolk Road commencing at
the intersection of Route 229 in the settlement of Suffolk, to the end of the pavement.

Schedule C-3

(214.1) East Suffolk Extension Road RI32012: The East Suffolk Extension Road in the settlement of
Suffolk commencing at a point 0.5 km from the intersection with Route 229, for a distance of 0.2 km.

Schedule D

(214.1) East Suffolk Extension Road RI32012: The East Suffolk Extension Road in the settlement of
Suffolk commencing at a point 0.5 km from the intersection with Route 229, for a distance of 0.2 km.

This section would appear to be in error as it is repetition of the same section previously referenced
in Schedule C-3. The higher order description would prevail.

(216) East Suffolk Extension Road RI32012: The East Suffolk Extension Road in the settlement of
Suffolk commencing at a point 0.7 km from the intersection of Route 229 to the end of the road, a
distance of 0.4 km.

In following the layout of the Highway Access Regulations, the Interpretation Act and The Interpretation
of Legislation in Canada we have the following:

P Local Class 2 Highway (being the asphalt portion of the road with no length provided) is self-
explanatory and includes all of the East Suffolk Road that has an asphalt surface.
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>

Local Class 3 Highway unpaved 200 metres in length (regardless of starting position it cannot be
paved, cannot overlap a higher order of road and starts at the end of the asphalt and has a length
of 200 metres)

Seasonal Highway (regardless of starting position it cannot be paved and cannot overlap the
higher order of road being the Local Class 3 highway. The Seasonal Highway would start 200
metres from the end at the end of the existing asphalt surface at the limit of the Local Class 3
highway and has a length of 400 metres or to the end of road. In this case the end of road
supersedes all measurements.

On the following map published by the Province of Prince Edward Island we have overlaid the classified

portions of East Suffolk Road as defined in the Highway Access Regulations. A few comments on the

map and the classified road sections:

>

>

Your property and the adjacent properties within the map area, pre-date the classification
system of highways which came into being around 1993.

Your property and the adjacent properties to the south were subdivided from a larger parcel of
land prior to the introduction of the current taxation PID system.

At the time classification was being assigned to roads would have taken into consideration
subdivisions of lands. The classification of the highway at the time would have recognized the
East Suffolk Road as being the only method to access each lot within the subdivision.

The classification of the highway as laid out in the hierarchy of classification coincides with the
northern boundary of your property being the extents of lands that had been subdivided
previous to the classification system while providing access to a classified road for PID 486399,
being lands of Harvey Livingstone

The apparent end of the road as defined in the Seasonal Classification is consistent with the
measurements as stated in the Seasonal Classification.
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Figure 1 Provincial Road Atlas, Prince Edward Island Transportation and Infrastructure Renewal, 2014, page 28

The classified road as depicted on the map above is consistent with the portions of road classified as
“Local” on the Prince Edward Island Road Atlas of 2014 as published by the Government of Prince
Edward Island.

When interpreting legislation, emphasis is placed on those things that are least to be mistaken. In this
case. The end of the asphalt being the limiting factor of the Local Class 2 Highway, and the end of the
road being the end of the Seasonal Road. Each classified section would commence at the previous
classified sections end point. The lots and roads as depicted on the ground are consistent with the
Highway Access Regulations.
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It is my opinion that PID 529461 has frontage on a Common and Public Highway as identified on page
26 of the Provincial Road Atlas as a “Local Un-Paved Road” and classified under the Roads Act RSPEI 1988,
Cap R-15, Highway Access Regulations Schedule “D” s (216) being Road Index R132012 as a Seasonal
Highway for the full width of the Lot.

Should you have any questions please do not hesitate to contact the undersigned.

Yours truly,
Morris Geomatics & Engineering Ltd.

o de

Gy,

David R. J. Morris, P.Eng, PEILS, CLS
President
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DEVELOPMENT AND MAINTENANCE AGREEMENT

ETHIS INDENTURE made the 27 day of /“1«/, A.D., in the Year of Our Lord Two
IThousand and Eight.

BETWEEN: GOVERNMENT OF PRINCE EDWARD ISLAND as represented
: by the Minister of Transportation and Public Works;
(hereinafter called the "Grantor") xECE IVED
008
OF THE FIRST PART MA.Y 272
--él }g Fm_-;
E‘AND: IVOR SARGENT of Ste. Adele, Province of Quebec

(hereinafter called the "Grantee")

OF THE SECOND PART

WHEREAS the Grantor herein is seized in fee simple of certain lands and
xpremises located at St. Margarets, Township No. 44, Kings County, Province of Prince
Edward Island hereinafter described as Queens Road on Sketch Plan Showing
Subdivision of a Portion of Property of Ivor Sargent by Delta Surveys, Drawing DL-08-
33 dated Feb. 11, 2008 attached as Schedule “A”; being a portion of an unpaved

highway or part thereof which is not designated as a local highway or seasonal highway
underthe Roads ActR.S.P.E.|. 1988, Cap. R-15and Highway Access Regulations, and

is hereinafter referred to as a “Non-Essential Highway.”

AND WHEREAS the Grantee has requested permission to maintain and
| upgrade the Non-Essential Highway for the purpose of ingress and egress to the lands

described as Lots 1-4 in Schedule “A” annexed hereto, (hereinafter referred to as the

{"Grantee’s Land”).

AND WHEREAS the Minister of Transportation and Public Works has agreed
/to the granting of permission to maintain and upgrade the Non-Essential Highway

subject to the terms and conditions as hereinafter contained.

NOW THEREFORE, in consideration of the sum of ONE ($1 .00) DOLLAR, now
paid by the Grantee to the Grantor (the receipt thereof is hereby acknowledged), the
Grantor DOES, SUBJECT TO THE TERMS OF THIS AGREEMENT, GRANT UNTO
'THE GRANTEE, the Grantee’s heirs, successors and assigns and the occupants of the

| Grantee’s Land, permission to maintain and upgrade the Non-Essential Highway forthe

sole purpose of ingress and egress to the Grantee’s lands to enable the proposed
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; - development of Four (4) Lot subdivision for summer cottage use only, provided always
fthat the Grantee and the Grantee’s heirs, successors and assigns fulfill all their
obligations, conditions, and covenants herein stated or until such time as the Grantee,
the Grantee’s heirs, successors or assigns abandons, surrenders or terminates the

| rights and privileges herein granted.

The Grantee, for the Grantee, the Grantee’s heirs, successors and assigns,

hereby acknowledges and agrees as follows:

1. That the Grantor shall not be responsible for the upgrading or
maintenance of the Non-Essential Highway or the costs associated with
such upgrading/maintenance, said costs shall be at the sole expense of

the Grantee and the Grantee’s heirs, successors and assigns.

2. That the Non-Essential Highway shall remain the lands of the Grantor
and shall be subject to all the rights and privileges the Grantor may enjoy

or grant including, but not limited to, the right of passage by the Grantor

and the General Public.

| 3. That pursuant to Section 29(4) of the Roads Act “The Minister is not
responsible for the maintenance of a non-essential road and no action
shall be brought against the Crown for damages sustained by any person

using a non-essential road”.

4. That the Grantor bears no liability for any and all nuisance to the Grantee
andthe Grantee’s heirs, successors and assigns, caused by the General
Public exercising its right to use the Non-Essential Highway. In the event
of unlawful use of the Non-Essential Highway the Grantee shall look
solely to the appropriate law enforcement body and the appropriate Court

of Law to curtail such activity.

5. That any and all damage which may be caused by use of the Non-

Essential Highway by the General Public including any damage to
upgrades undertaken by the Grantee remain the sole responsibility of the
Grantee and the Grantee’s heirs, successors and assigns, who shall look
solely to the person or persons causing said damage for compensation.

To clarify, the Government of Prince Edward Island shall not be

responsible to repair or compensate for any damage caused to the Non-
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Essential Highway by members of the General Public exercising their
right to use the Non-Essential Highway in a lawful manner. In the event
of unlawful use of the Non-Essential Highway, the Grantee shall look
solely to the appropriate law enforcement body and the appropriate Court

of Law to curtail such activity and for compensation for damages.

That any material upgrades to the Non-Essential Highway shall not be
undertaken by the Grantee, the Grantee’s heirs, successors and assigns,
until prior notice has been given in writing to the Department of
Transportation and Public Works’ Chief Engineer, or their assigns. This
does not apply to the Grantee’s normal maintenance of the upgraded

Non -Essential Highway including snow removal.

That the Grantee, as developer of the subdivision, must have the grade
elevation in front of Lot #2, as shown on Schedule “A” attached, lowered
by approximately one (1) metre to ensure safe access from the road to
the said Lot #2 and the said work to be completed under the direction of
the District Traffic Operations Technician and County Environment
Officer.

That the Grantee shall complete this work outlined in 7 above prior to the

final subdivision approval being granted.

Thatany future material upgrades contemplated, including but not limited
to road construction, provisions for electric, phone, cable or other utilities
to the Non-Essential Highway by the Grantee, the Grantee's heirs,
successors and assigns, shall be approved by written authorization from
the Department of Transportation and Public Works’ Chief Engineer or
their assigns, and such authorization shall include an “Approval-to-
Proceed” issued by the Department of Transportation and Public Works’
Environmental Management Section, or its assigns, and no such
upgrades shall proceed until such authorization has been obtained. This
does notapply to the Grantee’s normal maintenance of the Non-Essential

Highway including snow removal.

That beyond the point at which the Non-Essential Highway meets a
classified provincial highway, the Government of Prince Edward Island

has no responsibility to provide any services, including but not limited to
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the following; snow removal, maintenance of any description, school bus
service, emergency vehicle service including but not limited to fire and
ambulance, garbage removal, mail service. Road construction,
provisions for electric, phone, cable or other utilities remain solely at the

cost of the Grantee and the Grantee’s heirs, successors and assigns.

That the Government of Prince Edward Island reserves the unilateral
right to reclassify the Non-Essential Highway. Upon reclassification
whereby the Government of Prince Edward Island assumes any of the
Grantee’s responsibilities arising hereunder and the reclassification
permits access to the Grantee’s Land, this Agreement may be terminated
or amended to the extent necessary to give effect to the reclassification
by registration of a Notice of Termination or Amendment as the case may
be.

That the entranceway from the Non-Essential Highway to the Grantee’s
Land is subject to relocation, at the discretion of the Department of
Transportation and Public Works so as to provide a safe entrance to the
Non-Essential Highway, and all costs to relocate any infrastructure on the
Grantee’s Land as a result of the relocation aforesaid will be at the sole

expense of the Grantee and the Grantee’s heirs, successors and assigns.

That the Government of Prince Edward Island has and will continue to
enjoy the right to grant similar permissions and other rights to other
persons over the Non-Essential Highway and the Grantee further
acknowledges and agrees that such permissions or rights so granted will
be concurrent with those of the Grantee and the Grantee's heirs,
successors and assigns, notwithstanding any improvements the Grantee

may have made to the Non-Essential Highway.

In any instance where the Government of Prince Edward Island
determines that a bridge or culvert located on the Non-Essential Highway
has failed or is deemed to be unsafe and action must be taken to remove
or otherwise restrict access for public safety purposes, the replacement
of said bridge or culvert would be at the Grantee’s expense and the

Grantee’s heirs, successors and assigns, subject to 6 and 9 above.






15. The rights, obligations and privileges in this Agreement shall be binding
upon and shall run with the Grantee’s Land, or any part thereof, and the

‘ Grantee shall ensure that any successors or assigns to the Grantee’s

Land, or part thereof acknowledges and agrees to be bound by the terms
and conditions of this Agreement. The said acknowledgement and
agreement shall be in writing and shall be included within the instrument

of transfer of the Grantee’s Land.

16.  That the Grantee will indemnify, defend and save harmless the Grantor

from and against all claims, actions, causes of action, loss, damage,
expenses and costs, whatsoever, made by any persons, arising out of or
resulting directly or indirectly and whether by reason of negligence or
otherwise, from the performance by the Grantee of any of the covenants
under this Agreement and from any default of the Grantee in the
performance of the covenants under this agreement, and from the
remedying of such default by the Grantee or by the Grantor or by any

other person(s).

IN WITNESS WHEREOF the said Parties have hereunto set their hands and

'seals on the day and year first above written.

SIGNED, SEALED & DELIVERED GOVERNMENT OF PRINCE EDWARD

in the presence of: ISLAND as represented by the
Minister of Transportation'é‘ﬁa‘*’““‘“
Public Works:

%rz \ %LA\ /\i\%

SIGNED, SEALED & DELIVERED IVQR SAREE”_N,I__M_W_____\

in the pregence of: .~ J( N
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Datedthe (17 dayof /NAY , A.D. 2008.

GOVERNMENT OF PRINCE EDWARD ISLAND
as represented by the
Minister of Transportation and Public Works
GRANTOR

and
IVOR SARGENT

GRANTEE

DEVELOPMENT AND MAINTENANCE AGREEMENT

—

On the ci;y\cif\\_\ , A.D. 2008, personally appeared before me
T~ af in
County and being sworn, testified that MSFribing witness to the within

Indenture and that (s)he was present and did see the é?m&duly\gxecuted by Ivor
Sargent, the Grantee therein named. e

Commissioner

Onthel27 dayof /H#A47 , A.D. 2008, personally appeared before me
/Bodui e NASTOIe And) of CoRrwwatA in &ueens County and
being sworn, testified that (s)he is a subscribing witness to the within Indenture
and that (s)he was present and did see the same duly executed by the
Government of Prince Edward Island as represent Minister of
Transportation and Public Works, the Grantor thergf

Commissioner

: h:\Dev&MaintAgreement/me
i| file:R-525576R01






Office of the Registrar of Deeds

For Kings County, Charlottetown. P.E. Island
Book 2058

Doc # 1004

The within document was registered on

The 27th Day of May A.D., 2008 on

COMMISSIONER WITNESSED
ENDORSED CERTIFICATE

Registrar
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From: David Morris

To: jaycee.sabapathy@outlook.com
Subject: FW: East Suffolk Road Extension
Date: Thursday, March 5, 2020 10:13:18 AM
Attachments: EC580-95-D-216 original.pdf

This was received February 20", at which time Alan considered the file closed and | would
assume a fixed decision.

| am forwarding another email, with more specifics./ When you have time we should talk
further.

From: Alan Aitken <aaaitken@gov.pe.ca>

Sent: February 20, 2020 1:27 PM

To: David Morris <dmorris@morrisgeomatics.ca>

Cc: Brett Wallace <bawallace@gov.pe.ca>; Dale McKeigan <DFMCKEIGAN@gov.pe.ca>; Eugene Lloyd
<EMLLOYD@gov.pe.ca>; Stephen Szwarc <SISZWARC@gov.pe.ca>; Sharon Slauenwhite
<SNSLAUENWHITE@gov.pe.ca>; Wayne Tremblay <wltremblay@gov.pe.ca>

Subject: RE: East Suffolk Road Extension

David.
Please find attached a scan of the original s. 216 of Schedule D of the HAR's.

It would seem originally that the seasonal section was 0.6km long and it started at 0.5 km from Rte 229 again for
a total of 1.1 km.

I've also looked at some old (1990) aerial photography and it appears that there was a distinct change to the road
at the 1.1 km mark. | was not with the Department when the HAR's were first written, or when the three
amendments for this road were added, but can only conclude that since the original and amended sections refer
to a total of 1.1 km that the Department made a conscious decision that this 1.1 km length was the length that was
intended to be classified as C2, C3 or Seasonal.

Furthermore, as I've mentioned before the Maintenance Division has informed me that they consider it to be a
non-essential highway.

You may not agree with the DMA policy put in place a number of years ago but it was implemented such that
properties abutting a non-essential could develop.

Unless a change to the HAR's is made to include the section in question as a seasonal highway which would allow
issuance of an EWP, or until the proponent is prepared to enter into a DMA, | consider this matter closed.

Alan A. Aitken, P.Eng

Traffic Operations Engineer

Transportation, Infrastructure and Energy

aaaitken@gov.pe.ca

902-368-5006 (ph)

902-368-5425 (fax)

>>> David Morris <dmorris@morrisgeomatics.ca> 2/19/2020 5:07 PM >>>
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(216) East Suffolk Extension RI32012: The East Suffolk Extension in the settlement of
Suffolk commencing at a point 0.5 km from the intersection of Route 229 1o the end of the

road, a distance of 0.6 k.

(217) Easter Road RI31183: The Easter Road in the settlement of indian River
commencing at a point .3 km from the intersection of Road Index 3 1078 to the end of the

road, a distance of 1.0 km.

(218) Eddie Murphy Road RI12025: The Eddic Murphy Road in the settlement of
Seaview commencing at a point 0.3 km from the intersection of Route 20 to the intersection

of Road Index 12026, a distance of 0.5 km.

(219) Eglington Road RI13090: The unpaved portion of the Eglington Road commencing
at the intersection of Route 337 to the intersection of Route 310 in the settlement of

Eglington.

| (220) Elsinga Road RI12146: The Elsinga Road in the settlement of Founds Mills

commencing at a point 0.1 km from the intersection of Route § to the intersection of Route
238, a distance of 0.9 k.

(221) Elton MacLean Dixon Road RI12096: The Elton MacLean Road in the settlement
of Breadalbane commencing at a point 1.9 km from the intersection of Route 231 to the
intersection of Route 227, 2 distance of 2.2 km.

(222) Emerson Matheson Road RI12149: The Emersorn Matheson Road in the settlement
of North Granville commencing at a point 0.3 km from the intersection of Route 254 to the
end of the road, a distance of 0.2 km.

(223) Emerson Road RI33022: The Fmerson Road commencing at the intersection of
Route 3 in the settlement of Roseneath to the intersection of route 342 in the settlement of

Cardigan.

(224) Eugene MacDonald Road RI53056:  The Bugene MacDonald Road in the
settlement of Little Pond commencing at the intersection of R153107 to the intersection of

RI53108, a distance 0of 0.5 km.

(225) Everett Reeves Road RI41082: The Everett Reeves Road in the settlement of
Freetown commencing at the intersection of Route 8 to the intersection of Route 113, a

distance of 2.1 km.

(226) Extension of Ferry Road RI22119: The Extension of Ferry Road in the settlement
of York Point commencing at the intersection of Route 248 to the end of the road, a distance

of 0.6 km.

(227) Fairley Road RI11204: The Fairley Road in the settlement of Campbellton
commencing at the intersection of Route 14 to the end of the road, 2 distance 1.4 km.

(228) Farley Road R111096: The Farley Road in the settlement of St. Lawrence
commencing ata point 0.4 km from the intersection of Route 151 to the intersection of Route

14, a distance of 1.1 k.







Good afternoon Allan,
Thank you for providing your rational in the status of the various portions of the East Suffolk Road.

We would ask that you provide further clarity regarding the following:
e the definition contained in HAR’s Schedule” D”, section (216), prior to the August 12, 1995
amendment;
e the date that the asphalt was extended 200 metres;
e your rational for ignoring the hierarchy of evidence (things which people are less likely to
mistake) within the description for the seasonal road. The description for the seasonal portion

of the road states “from Route 229 to the end of the road”.

You have stated that a DMA is required to provide access to the property. Our client is currently
entitled to drive on the East Suffolk Road, it being a public highway, however they are not entitled to
place a new or change an existing entrance to their property. HAR's, explicitly states, that the Minister
shall not allow the foregoing to take place. Please explain how an entrance can contrary to HARs
through the DMA

Under the Highway Access Regulations all highways require authorization for an entrance.
The minister is forbidden to authorize an entrance way to a non-essential highway.
= May issue an entrance way permit to authorize of a new entrance or
change in use for specific cases to a Arterial Highway
= May issue an entrance way or permit the change in the location of an
entrance way onto a Limited Access Arterial Highway;
= May authorize a new entrance or change in use of an entrance onto a
Collector Highway;
= May authorize a new entrance or change in use of an entrance onto a
Local Highway;
= May issue an entrance way permit to authorize placement of a new
entrance way or to change the use of an entrance way to an Seasonal
highway;
= Shall not issue an entranceway permit to authorize placement of a new
entrance or change in use of an existing entrance to a non-essential
highway;
= May issue a permit for a new entrance of change in use of an existing
entrance to a Scenic Heritage Road.

From: Alan Aitken <aaaitken@gov.pe.ca>
Sent: February 19, 2020 2:55 PM

To: David Morris <dmorris@morrisgeomatics.ca>

Cc: Brett Wallace <bawallace@gov.pe.ca>; Dale McKeigan <DEMCKEIGAN@gov.pe.ca>; Eugene Lloyd
<EMLLOYD@gov.pe.ca>; Stephen Szwarc <SISZWARC@gov.pe.ca>; Sharon Slauenwhite
<SNSLAUENWHITE @gov.pe.ca>; Wayne Tremblay <wltrembla ov.pe.ca>

Subject: RE: East Suffolk Road Extension
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David.
TIE have reviewed this issue and have concluded the following:

The East Suffolk Extension Road (RI132012) was added to the Highway Access Regulations in October of 1995, by
Executive Council decision which included the insertion of s. (138.1) in Schedule C-2, s. (214.7) in Schedule C-3 and
the revocation and replacement of s (216) in Schedule D.

These sections now read as follows in the HAR's and are consistent with the original approval by EC (see attached
document)

(138.1) East Suffolk Extension Road RI32012: The portion of the East Suffolk Road commencing at the intersection of
Route 229 in the settlement of Suffolk, to the end of the pavement.

(214.7) East Suffolk Extension Road RI32012: The East Suffolk Extension Road in the settlement of Suffolk
commencing at a point 0.5 km from the intersection with Route 229, for a distance of 0.2 km.

(216) East Suffolk Extension Road RI32012: The East Suffolk Extension Road in the settlement of Suffolk commencing
at a point 0.7 km from the intersection of Route 229 to the end of the road, a distance of 0.4 km.

These amendments would conclude at the time of inclusion in the HAR's that the paved section was 0.5 km (C-2
classification), followed by 0.2km of unpaved year round highway (C-3 classification), followed by 0.4 km of
Seasonal Highway for a total of 1.1 km.

Since that time it appears that the paved portion has been extended 0.2 km of pavement, in or around 2008,
which would automatically extend the C2 portion to th end of what would have been C3 at the time of the
inclusion in the HAR's. This extension of the C2 portion would not however shift the beginning of the C3 and
seasonal portion by 0.2km. Thus, effectively the East Suffolk Extension Road would now be classified as 0.7km C2,
followed by 0.4km of Seasonal Highway for a total of 1.Tkm. The remaining length, approximately 0.2km beyond
the seasonal would be classified as non-essential. Maintenance division has confirmed that they consider this last
portion as non-essential and have no intention to upgrade it to a higher standard.

Thus, should your client wish to develop on PID 529461 they have at least two options, the first being entering
into a Development and Maintenance Agreement (DMA) which will permit access to the property. The second
option would be that they may upgrade the road to a seasonal standard at their cost and TIE will re-classify that
portion to a seasonal highway which will then permit issuance of an Entrance Way Permit. In either case they will
need to consult with the Department.

Alan A. Aitken, P.Eng

Traffic Operations Engineer
Transportation, Infrastructure and Energy
aaaitken@gov.pe.ca

902-368-5006 (ph)

902-368-5425 (fax)

>>> David Morris <dmorris@morrisgeomatics.ca> 2/14/2020 8:02 AM >>>
Thanks Alan,

Please let me know when you will be scheduled to meet again, so that | can notify my client.
Thank-you

Dave


mailto:aaaitken@gov.pe.ca
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David (Dave) R.J. Morris, P.Eng, PEILS, CLS | Morrls Geomatics & Engineering Ltd. |

P.O. Box 21016, Charlottetown, PE, C1A 9H6 | 902-213-0487
Providing effective, innovative, solutions in the fields of Land Surveying, Engineering and Geo-spatial
Information.

From: Alan Aitken <aaaitken@gov.pe.ca>
Sent: February-12-20 1:39 PM

To: David Morris <dmorris@morrisgeomatics.ca>
Subject: Re: East Suffolk Road Extension

David.

We met briefly last week but Wayne was not able to attend. He's back,Sharon is out until tmr. Hope to meet
again soon.

Alan

>>> David Morris <dmorris@morrisgeomatics.ca> 2/12/2020 10:26 AM >>>
Good morning Alan,

Just following up to your internal meeting regarding the East Suffolk Road Ext. that you had
on February 3, 2020. Do you have any information that | can relay to my client.

Thank-you
Dave

David (Dave) R.J. Morris, P.Eng, PEILS, CLS | Morrls Geomatics & Engineering Ltd. |
P.O. Box 21016, Charlottetown, PE, C1A 9H6 | 902-213-0487

Providing effective, innovative, solutions in the fields of Land Surveying, Engineering and Geo-spatial
Information.

Statement of Confidentiality

This message (including attachments) may contain confidential or privileged information intended for a specific
individual or organization. If you have received this communication in error, please notify the sender immediately.
If you are not the intended recipient, you are not authorized to use, disclose, distribute, copy, print or rely on this
email, and should promptly delete this email from your entire computer system.

Déclaration de confidentialité

Le présent message (y compris les annexes) peut contenir des renseignements confidentiels a lintention d'une
personne ou d'un organisme en particulier. Si vous avez regu la présente communication par erreur, veuillez en
informer I'expéditeur immédiatement. Si vous n'étes pas le destinataire prévu, vous n'avez pas le droit d'utiliser,
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From: Alan Aitken

To: Jaycee Sabapathy

Cc: Brett Wallace; Dale McKeigan; Eugene Lloyd; Stephen Szwarc; Sharon Slauenwhite; Wayne Tremblay; David
Morris; david.sabapathy@outlook.com

Subject: RE: East Suffolk Road Extension

Date: Thursday, March 5, 2020 10:24:13 AM

Good Morning.

1. In my response to David's 2nd email of Feb 19th | provided the following response:
David.

"Please find attached a scan of the original s. 216 of Schedule D of the HAR's.

It would seem originally that the seasonal section was 0.6km long and it started at 0.5 km from Rte 229 again for a
total of 1.7 km.

I've also looked at some old (1990) aerial photography and it appears that there was a distinct change to the road
at the 1.1 km mark. | was not with the Department when the HAR's were first written, or when the three
amendments for this road were added, but can only conclude that since the original and amended sections refer to
a total of 1.1 km that the Department made a conscious decision that this 1.1 km length was the length that was
intended to be classified as C2, C3 or Seasonal.

Furthermore, as I've mentioned before the Maintenance Division has informed me that they consider it to be a
non-essential highway.

You may not agree with the DMA policy put in place a number of years ago but it was implemented such that
properties abutting a non-essential could develop.

Unless a change to the HAR's is made to include the section in question as a seasonal highway which would allow
issuance of an EWP, or until the proponent is prepared to enter into a DMA, | consider this matter closed."

As noted in the above response | essentially indicated that to the best of my knowledge the Department made a
conscious decision to only classify 1.1 km of the road. The Director of Maintenance has indicated to me on several
occasions that they do not perform regular maintenance on the portion beyond the 1.1 km mark and thus
consider it to be non-essential.

2. I would suggest that you should be dealing with the Director of Maintenance, Stephen Szwarc,, to confirm
what upgrades would be required to bring it up to a seasonal standard but | do expect that widening and
strengthening of the driving surface, and improved ditching would be required. He has mentioned to me that the
area is very flat and adequate drainage of any ditch system may be very difficult to achieve.

3. A DMA will not provide you with an entrance way permit (EWP). EWP's are only issued to properties abutting
arterial or seasonal highways. EWP's, are not issued for any properties requiring access to any other classification
of highway. The DMA would grant you permission to construct an access and would then also enable Agriculture
and Land to issue a development permit.

Alan A. Aitken, P.Eng

Traffic Operations Engineer
Transportation, Infrastructure and Energy
aaaitken@gov.pe.ca

902-368-5006 (ph)

902-368-5425 (fax)
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>>> Jaycee Sabapathy <jaycee.sabapathy@outlook.com> 3/4/2020 12:50 PM >>>
Good afternoon,

We received your response to our request for an entrance way permit via David Morris, whose
services we've engaged to assist us with this process. In follow-up to your review as outlined below,
we are requesting clarification on three points:

1) Asyou outlined in your email below, Schedule D Seasonal Highways, Item (216) in the
Highway Access Regulations, describes the East Suffolk Ext Road as seasonal “commencing at
a point 0.7 km from the intersection of Route 229 to the end of the road, a distance of 0.4
km.” Can you please explain on what basis TIE is excluding the description “to the end of
the road” in interpreting this section of the regulations?

2) The road survey and accompanying letter provided by David Morris to TIE on November 18,
2019, provides physical evidence demonstrating the portion of the road declared Seasonal in
Schedule D (Item 216) is of a similar standard to the portion of the road that TIE has stated is
a non-essential road. Given this, please clarify what specific upgrades would be required to
make the “non-essential” portion of the road the same standard as the seasonal road
preceding it?

3) You have suggested we enter into a Development and Maintenance Agreement to permit us
access to our property. Please provide us with an explanation as to how the DMA can
provide us with an entrance way permit to access our property? The HARs state that under
s. 36 “The Minister shall not issue an entrance way permit to authorize placement of a new
entrance way or a change of use of an existing entrance way to a non-essential highway”.

We submitted our building permit application on April 17, 2019 after which the planning office
immediately commenced work with TIE to obtain an entrance way permit. We've waited weeks to
months at a time for responses from TIE on this process despite multiple phone calls and emails from
ourselves, the planning office and David Morris. The lack of response by TIE has cost us time, money
and significantly delayed the development of our property.

We ask that you please respond to this email no later than end of day Friday, March 6, 2020. David
Morris is also awaiting a response to his e-mail dated February 19, 2020.

Thank you,
Jaycee Sabapathy

From: Alan Aitken <aaaitken@gov.pe.ca>

Sent: February 19, 2020 2:55 PM

To: David Morris <dmorris@morrisgeomatics.ca>

Cc: Brett Wallace <bawallace@gov.pe.ca>; Dale McKeigan <DEMCKEIGAN@gov.pe.ca>; Eugene Lloyd
<EMLLOYD@gov.pe.ca>; Stephen Szwarc <SISZWARC@gov.pe.ca>; Sharon Slauenwhite

<SNSILAUENWHITE @gov.pe.ca>; Wayne Tremblay <wltrembla ov.pe.ca>
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Subject: RE: East Suffolk Road Extension

David.
TIE have reviewed this issue and have concluded the following:

The East Suffolk Extension Road (RI1132012) was added to the Highway Access Regulations in October of 1995, by
Executive Council decision which included the insertion of s. (138.1) in Schedule C-2, s. (214.7) in Schedule C-3 and
the revocation and replacement of s (216) in Schedule D.

These sections now read as follows in the HAR's and are consistent with the original approval by EC (see attached
document)

(138.1) East Suffolk Extension Road RI32012: The portion of the East Suffolk Road commencing at the intersection of
Route 229 in the settlement of Suffolk, to the end of the pavement.

(214.7) East Suffolk Extension Road RI32012: The East Suffolk Extension Road in the settlement of Suffolk
commencing at a point 0.5 km from the intersection with Route 229, for a distance of 0.2 km.

(216) East Suffolk Extension Road RI32012: The East Suffolk Extension Road in the settlement of Suffolk commencing
at a point 0.7 km from the intersection of Route 229 to the end of the road, a distance of 0.4 km.

These amendments would conclude at the time of inclusion in the HAR's that the paved section was 0.5 km (C-2
classification), followed by 0.2km of unpaved year round highway (C-3 classification), followed by 0.4 km of
Seasonal Highway for a total of 1.1 km.

Since that time it appears that the paved portion has been extended 0.2 km of pavement, in or around 2008,
which would automatically extend the C2 portion to th end of what would have been C3 at the time of the
inclusion in the HAR's. This extension of the C2 portion would not however shift the beginning of the C3 and
seasonal portion by 0.2km. Thus, effectively the East Suffolk Extension Road would now be classified as 0.7km C2,
followed by 0.4km of Seasonal Highway for a total of 1.1km. The remaining length, approximately 0.2km beyond
the seasonal would be classified as non-essential. Maintenance division has confirmed that they consider this last
portion as non-essential and have no intention to upgrade it to a higher standard.

Thus, should your client wish to develop on PID 529461 they have at least two options, the first being entering
into a Development and Maintenance Agreement (DMA) which will permit access to the property. The second
option would be that they may upgrade the road to a seasonal standard at their cost and TIE will re-classify that
portion to a seasonal highway which will then permit issuance of an Entrance Way Permit. In either case they will
need to consult with the Department.

Alan A. Aitken, P.Eng

Traffic Operations Engineer
Transportation, Infrastructure and Energy
aaaitken@gov.pe.ca

902-368-5006 (ph)

902-368-5425 (fax)

>>> David Morris <dmorris@morrisgeomatics.ca> 2/14/2020 8:02 AM >>>
Thanks Alan,

Please let me know when you will be scheduled to meet again, so that | can notify my client.

Thank-you
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Dave

David (Dave) R.J. Morris, P.Eng, PEILS, CLS| Morrls Geomatics & Engineering Ltd. | P.O. Box
21016, Charlottetown, PE, C1A 9H6 | 902-213-0487
Providing effective, innovative, solutionsin the fields of Land Surveying, Engineering and Geo-spatial Information.

From: Alan Aitken <aaaitken@gov.pe.ca>

Sent: February-12-20 1:39 PM

To: David Morris <dmorris@morrisgeomatics.ca>
Subject: Re: East Suffolk Road Extension

David.

We met briefly last week but Wayne was not able to attend. He's back,Sharon is out until tmr. Hope to meet
again soon.

Alan

>>> David Morris <dmorris@morrisgeomatics.ca> 2/12/2020 10:26 AM >>>
Good morning Alan,

Just following up to your internal meeting regarding the East Suffolk Road Ext. that you had on
February 3, 2020. Do you have any information that | can relay to my client.

Thank-you
Dave

David (Dave) R.J. Morris, P.Eng, PEILS, CLS | Morrls Geomatics & Engineering Ltd. | P.O. Box
21016, Charlottetown, PE, C1A 9H6 | 902-213-0487
Providing effective, innovative, solutionsin the fields of Land Surveying, Engineering and Geo-spatial Information.

Statement of Confidentiality

This message (including attachments) may contain confidential or privileged information intended for a specific
individual or organization. If you have received this communication in error, please notify the sender immediately.
If you are not the intended recipient, you are not authorized to use, disclose, distribute, copy, print or rely on this
email, and should promptly delete this email from your entire computer system.

Déclaration de confidentialité

Le présent message (y compris les annexes) peut contenir des renseignements confidentiels a lintention d'une
personne ou d'un organisme en particulier. Si vous avez requ la présente communication par erreur, veuillez en
informer I'expéditeur immédiatement. Si vous n'étes pas le destinataire prévu, vous n'avez pas le droit d'utiliser,
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